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TO THE 

PRESIDENT 

OF THE 

UNITED STATES OF AMERICA. 

ikteen Square Place, Westminster, 
October, 1811. 

SIR, 

The offer, which it is the ambition of this 
address to submit to the consideration of the 
President of the United States, is addressed (yon 
will see immediately) not to the person but to 
the Office. ' By an explanation thus early made^ 
some reading will be saved to you. The respect, 
of which the ofier itself is its own best testimo- 
nial, needs not, I presume, any more words for 
the expression of it. 

To come to the point at once — Give me. Sir, 
the necessary aicourag^nent, — ^^I mean, a Letter 
importing approbation of this my humble pro- 
posal ; and, as far as depends upon yoursdf, oe- 
eeptancej I will forthwith set about drawing up, 
for the use of the Urdted States^ or such of 
th^m, if any, a& may see iheason to give thdr 
acceptance to it, a compleat body of proposed 
law, in the form of Statute law : say, in one 
word, a Pannomionj — a body of Statute law> 
including a succedaneum to that mass of fordgn 
law, the yoke of Which, in the wordkssy as well 
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as boundless, and shapeless shape of common^ 
alias unwritten law, remains still about your 
necks : — a compleat body, or such parts of it as 
the life and health of a man, whose age wants 
little of four and sixty, may allow of. 

This letter. Sir, — I mean the letter above sti- 
pulated for, — when oiice I have it in hand, I 
have my reward. I have my employment: and 
the honour inseparable from the employment 16 
the only retribution, that can be accepted for the 
labour of it. 

I say " accepted^' Sir, — not required. or expect- 
ed hnt accepted : for from this word coroHaries 
will be deduced, the utility of which, with re- 
ference to the propoBcdr-Bcrvice, will, I flatter 
myself, when brought to view, as they will be 
presently, not appear exposed to doubt. 

The plan of the proposed work, — and therein 
the supposed advantageous results^ the prospect 
of which forms what the proposal has to depesd 
'upon for its acceptance,— -the circumstances of 
advantage attached to the nature of the terms on 
which the work would be executed, — the de- 
clared objections which it ought to be prepared 
for, , together with the answers which those ob- 
jections seem to admit of,— the latent, but not 
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the less powerful, obstacles which it may have 
to contend with, the advances already made to- 
wards the execution of it, — on all these several 
topics, some sort of explanation may naturally 
be looked for :— on all of them something in the 
way of. explanation shall accordingly be at- 
tempted ; attempted, though in that state of ex- 
treme, and proportionably disadvantageous com- 
preMion, without which no reasonable hope 
could.be entertained of t^at promptitude of re- 
turn in the way of answer, which may be requi- 
site to success. 

Before I come to particulars respecting the 
proposed plauy with, its supposed advantageSy it 
will.be necessary for ni©i» Miake reference, once 
for all, to a view of it which is already in print. 
I mean the work in 3 vols. 8vo. which, under 
the title of TraitSs de Legislation^' Civile et Pe- 
naU .... par M. Jeremie JBenthamy 6fc. was, in 
the year 1802, published at Paris, by my Ge- 
nevan friend, M. Dumont. 

One copy of it was, upon its publication, 
sent (I understand) by the Editor, to his coun- 
tryman Mr. Gallatin, Secretary of the Treasury 
to the United States ; whether, in your part of 
America, any other copies of it have ever been 
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in existence, it has not fallen in my way to 
know. 

I*^ as those ps^rs were from being con- 
sidered by the author as having attained k state 
a|iproachii^ to that bf h finished work, yet of 
the ][)lan which, on any duch occasion as that in 
question, was then, and still would be, pro- 
posed to be pursued^ a conception, sufficient 
£[>r the purpose here in question, inay, if I do 
ikt decdve inyiself, be obtained from them. Of 
the details^ even of the proposed texty they ex- 
hibit samples more than one, nor those of small 
account— "Somuich' of the plsm being sdready 
tkercy it might beem. that lioAlt]^ in explanation 
of it, conid . hft mjusbnAy Jn, this place. But, 
without some ^precoiiceptioni^, how slight and 
general soevi^r/ of some of its most striking 
p^uliarities, what it will immediately be neces- 
^y to say of it in the gross might scarcely be 
fowid mtdligibie. 

r 

§ I. Nature and supposed Advantages of the 

proposed Fonu. 

In a plan framed for any such purpose as that 
in question. Matter and Form — to one or other 
of these two heads, whatsoever features, whethet* 
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of X excellence or imperfectiOB^ ma.y be distiiPh 
^uishable, will^ it is believed, be found refers 
able. 

1. As to matter J in the character of a te^ of^ 
and security for, the fitness of the work in this 
respect— rof one constituent portion perradingthe 
^buoile maaa, the ratiim^, (if so it mi^y be tenncid) 
such nfiU, at first glance,; be seen to be. tho 
efficiency, that of this appendage, a brief in? 
timation, however sli^t, may foT the pres^hl 
purpose, be perhaps^ of itself, sufficient. /'■ ' 

r - 

By the rationale I mean, (fqr ai sample isee 
jTraitSsj &c. as above) a mass of reiasiimSf accoBOH 
panying, in the shiApe of a^ perpetual comment 
the whole mass oi imperative or regulathrd 
matter, — ^<lie only sort of matter, to vrhich any 
body of law as yet extant hasi ever yet been 
found to give admission. 

Mot a single point of any ^portauce wili» i»^ 
any part, be settled, but that in |he rafi&mkf 
the considerations by which the provision mad^ 
in relation to it was determhiad, will be to bf9 
found : and, by the connexion, which, through 
the medium of the aH-gaikming principle f ^. 
the principle of utility , these reasons have wiih 
one another, ipid the repeated application niaf}e 
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of the same reason ixi differait parts of the text, 
the quantity of space ' occupied by matter of 
this description, will be found to have been ren- 
dered much less than could readily have been 
imagined 

This appendage^ or component part^ — call it 
idiich you please, — this perpettud Comm^ntaty 
of Reasons y is what I will venture to propose as 
a test; and the only test, by which, either the 
iAsolute ifitness or unfitness of any one proposed 
body of laws taken by itself, or of the comparor 
tive fitness of each one of any number of bodies 
of law, standing in competition with each other, 
and proposed as capable of serving for the same 
division in the field of legislation, any satis- 
figujtory indiaxtion can be afforded: — a test, to 
which, by a predetermined and pre-announced 
resolution,, every such composition ought/ac- 
cordingly to be subjected. 

Without this appendage, to draw up laws is 
of all literary tasks the easiest : power and will^ 
wherever it happens to them to meet, suffice for 
it; oiinteUect there is no need. — On the other 
hand, if, with this addition, the task is of 
all tasks the most difficult, it is at the same time 
that, in the execution of . which, whatsoever 
trouble may be found necessary to the sur- 



mounting it, will find itself most worthily and 
richly paid for, by real and important use. 

2. As to form — here again by one word — 
cognoscihility, e\ery sort and d^ree of excel- 
lence, which, under this head, can be given to a 
body of law, will be found expressible. — On the 
fact of its \mnQ present to the mind of him, on 
whose part, to the effect indicated, action or 
forbearance is, on each occasion, called for, 
present — that is to say in the d^ee of correct- 
ness dLud coMpieatmBss niecessary to the accom* 
plishmetit of the l^slator's purposes, — depends 
on each ocdasiotr; Jt whatsoever good effect the 
law can be, or can have beien designed to be, 
productive of. ^ ^ But, on the form tiius given to 
the matter, vdll depend the degree of excellence, 
in which the property of eognosdbilitt/y bjs thus 
explained, has be«i givrai to it: on the^^m 
therefore, will, in a proportionable degree, de- 
pend the practical good effect of whatsoever 
degree of excellence may have been given to the 
matter of the law/ 

Taking cognosciMlity then for the end, the 
foUovring may serve as a sample of the means, — 
the securities, which, in the plan in question, 
hav^ been devised and provided for the attain- 
ment of that end. 
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separate parts, — the General Code^ and the sysr 
tem of Particular Codes. 

In the General Code are comprised all ^uoh 
matters, of which it concerns persons iu geii^ai 
to be apprised: — in the system of .Particular 
Codes, ^i^h Particular Code contains such mat* 
ters only, with which some oi^ class or deno- 
mination of pwtons only hare concern : — some 
one class* or denomination, or in case of corre- 
lative classes of persons, running together in 
pairs, (such as Husband .^sxA Wife^ Master 9jiA 
Servant^ and m forth) some^ ttfii^ : or oth^i^ such 
small number ofclatg^s ^rjdenominatioi|», whose 
legal concemis are thus insepiedabty interwoven. 

Merely for ittus^tidn sake^ number of Par- 
ticular Codes as aboTe, say 200 ; aver$^ I^Qigth 
of each, 5 pages. Consequent advantage, bur^ 
then of l^al matter to be borne in mind by each 
pa*son reduced from 1,000 pages to 6 pages. 
Such, in respect of cognoscibilifyy is the advaur 
tage, which this single arrangement suffices to 
produce. To more such classes, it is true, than 
one, will one and the same individual pardon be 
commonly found a^regated:— I meaii* of those 
classes, which as above, would have each of 
them, its separate code. From thd sort of 



6l9.¥ing Ui question, a correspondent deductioii 
would accordingly be to be made : but^ £6r il* 
lustration, thus much, without going any further 
intQ calculation, may, it is supposed, suffice. 
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. . F];QQ)i:^eiier^2 Cocfe ta Particular C0cfes,>an4 
vicfi nersdy frequent references will of course h^ 
necessary : nqr in tbe wwking up qi the\ one, 
can the texture of <^e: pt];i^r, . coasistegatlj with 
clearness and mutual consistency, pass un- 
I^ee^ed. But all this is matter of dietail, for 
whicli; UQ roQfxiL caqi b^, ^imd< here^ 

• . ' I ■ ■ ■ 

U. lu .eaqh code, as well Particular as Ge- 
ner<^, a^. ulterior distiuction, noted and acted 
upon, is the distinction between qiatu^r of cat^ 
$tifnit concernment, md matter of occasionai 
CQsiceniipent. To produce the effect aiined s^ 
}jfki\ie DDK^king of a law,— rto produce the eSet% 
oi guidancey — that which is matter of C4m$tant 
concernment must, in all its magnitude, in all 
its detenu, be borne in mind at all times : while, 
ia die <^se of that which is but matter of ocm- 
wmiL concernment, the bare knowledge or sus- 
picion of its ejustence will in general be suffi- 
cient; matters being so circumstanced, that, 
before the time for action comes, sufficient time, 
for reference to the text of the law, and for 
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perusal of its contents, may, on all occasions, 
be found. 

III. In each Code in which it is found requi- 
site, — and in particular in the Penal branch of 
the 6re»erdf Code, in which it will throughout 
be found requisite, — another distinction' and 
division made, is that between Main Text, 
and Expository Matter or Exposition. 
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The Expository matter consists of explana- 
tions, given of, or on the occasion of, this or 
that particular word in the Main Text. In 
the Main Text, each word so explained is 
distinguished by a particular typ6;' accompa^- 
nied by a letter or figure of refer^ce, referring 
to that part of the expository matter in aLnd by 
which it is explained ; by which means the fact 
of its having thus received explanation, is ren- 
dered manifest to every eye. 

' In the course of the Pannomionj should this 
or that same word be employed in ever so many 
hundred places, one and the same explanation- 
serves for all of them : care having all along 
been taken to apply the explanation to every 
such passage, to the end that it may be found 
conformable to the sense, intended iti each such 
passage to be conveyed. 
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' ' So moderate will the number of these esseur 
tial terms — these expounded words— be found, 
that the labour, necessary to the giving correct- 
ness and consistency to the part of the language, 
the import of which is thus fixed, — fixed by 

authority of law, — needs the less be grudged. 

. '' ■ 

. . «- 4, . 

IV. To the Penal Code, belongs an ulterior 
distinction peculiar to itself: — matter de- 
scriptive of the offence in its ordinary state, 
and matter indicative of the several causes of 
justification* aggravation;^ and extenuation^X 
with the grounds of exemption^ firom punish- 
ment, which apply to it. 

From beginning to end, one object kept in 
view and aimed at, is — that the whole field 
of legislation being surveyed,— surveyed and 
travelled through, over and over again, in all 
directions, — no case that can present itself shall 
find itself unnoticed or unprovided for. Of 
. this object the compleat attainment may, per- 
haps, be too much for humlan weakness: but 



' * Examples — C&nsent, Seff-defsnce^ lawful exercise of public 
power, lawful exercise of domestic power, &c. 

t Premeditation, Confederacy, &c. 

X Unintentionality, Provocation (contemporaneous or re- 
cent) &c. • 

§ Insanity, Iitfanof, &c. 
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by ^yery ^p^fo^^ im^§ ^^W?d8 ife, t^e ^mce 
w a4vpiv«d ; .m4* iR;*U shapes, the sequirity o( 
t|ie ,f^f]ie 4£p499t 9u5«PPft--8mi4f!R and \mi 

• 1 . 

• ■ / , " 

y y f^rtm^^^ition-fap^ :'^ioT foisnulai^ of 
all sorts, — Conveyances and Agreements^ as well 
;is iQatruments of J^udicialj9r()cec22a'^,;---^j9er, of 
a particular ^2f$ ^nd ^01^ aqd appeqranQe in 
Qth^ T^i^p^tg, prQvi4e4; with a nujurgi^ of 
|etter-pi*es3» in ayQ.4 by which, ii; the ii\$taDce 
of eqkph such speciefi of inst^um^nt^ iatimatipn 
m giYQH of the whole te^^ pf the J^w, ifelative 
to the species of transaction therein in ques^ 
tioQ : intimation, — ^viz. according to the quan- 
tity of rct^fQ pcpupiod by itj^ given, either in 
^ernunis^ or in the way of distract, Mrith indir 
^^tion ot and wi^i jr^^epce to, any ^nch por- 
tion as i§ foiwd tQ pccnpy tpp Vf^^^ room to 
1^ giv^n in termini^. 

In particular, to thq wbo}^ t^usiqess of Conr 
iienfinces and Agreements woi^ld thu^ be given 
a degree of simplicity, certainty, and security, 
of which, even after the many improvements 
whicbt I am certain, must have been made 
in all the United States, upon the original 
chaos, no adequate conception would, {be- 
lieve, be readily formed, antecedently tp ex- 
perience. 
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In and hy this methofd, one m^M teralt it 
looked for, and I hope provided for ; yizi tfaM 
to such persons, by whom, in respect of its 
mdttir, the woi'k txxay, m this or tfasA ]part of 
itid tsktJbAi, be diss^tDred^ y^t, in t^pect 'of 
ite fotm, it toay still be fenftd of use. SecAiig 
^ rmMMj t^ which the propoi^ prot46i^ 
h^s foand ifai silppoft and ' final cause, each 
such disappk)vei* trill thi^r^by bavts befet*e him 
such a TieW ais, I bo(pe, vfiA not be an indifr^ 
tinet one, of the force with whieh, in the shape 
of reason and argument, he has to contends 
On the one j slide (h6 may, m this case, see caii#e 
to ^ay) Ms^ xyt that reason seems defective ^ and 
taken aU together ^ the Uohoh mass cf reas&ns 
appear insufficient and inconeiusive : ori, on '&ke 
other side, the nature of the case (xffbrds such or 
such ids rbaso^j no mefn^ionOf which 4Sj' in this 
ieorky t&bejinmd. — ^Thns it is, that, «ven ^hepe 
the ri^asonkg ina^y appear erroneous or incon-' 
elttsive, iEUid the propc^ed prorisidn improp^ 
&r ittad^quate^-'^^^en in these platiAat, tf I9ie 
ttattei: b(iH&ted wkh lAittelearness, which it faai^ 
btfen theobj^of &e W6i4ttt]^ii to givetoel^i^ 
thing tha:t eVe¥ cauoe frofn h^ j^, %m(d* Whitlh; on 
the oecasion in ^uei^tidti; Woiild; ih a m6tb 
paiiioular mietimiti £e the t>]^ect 6f his ^^n- 
deiiVdur attdhki lK)|i*i-*-^€!fe his ^errk^s maf, 
by ^lin^g or hfelping; to^')^^ to tW tb^ 
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(^posite truths, be found not altogether deyoid 

of USIB. 

In this way it is, that, both in point of maffer 
and in point of fomiy his endeavour would be 
to give to the work such a character and com- 
pletion, as shall be found correspondent to the 
progress made, in these our times, in every 
other line of useful science : to the end that, 
neither in the whole nor in any part, — ^in mat- 
ters of law any more than in matters depen* 
dent on mephanical or chjemical sci^ice, — shall 
the Ipt of the inh^^bitants of your part of the 
globe, be, in future, determined, by, the unex* 
perienced and ill-considered imaginations of 
prim^yal barbarism. 

As matters of law stand at present, in yotur 
country, Sir, (not to speak of owrs) on what 
sort of basis is it that every man's dearest and 
most important interests stand, or rather flucr 
tuate ? — ^On some random decision, or sbing of 
frequently contradictory dedlsionSy pronpunce4 
in this or that barbarous tig^ almost always 
without any intelligil^le reason,, undf^. the inh> 
pulse of some private and sinister interiest, , per-; 
ceptible or, not perceptible, without thought orr 
possibility pf thought, of any such circumstances 
or exigencies, ap.tho^e. of t)^ people, by whom 
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the country here in question is inhabited at liie 
present time: pronounced by men, who, if dis- 
position and inclination depend in any degree 
onr. private interest, were as far from being wil- 
Imgf as from beiqg, in respect of intelligence^ 
able, to render their decisions conformable to' 
the interests, even of the people, by whose dis- 
putes those decisions were called for, and whose 
situation alone it was possible that, in the fram- 
ing of . those decisions, they should have in 
vi^w :— ^even of the people of those several j^o^t 
ages,— not to speak of those of the present age,, 
or of ages yet to come. 

Since the year in which the work edited by, 
Mr, Dumont» was published in French, at, 
Paris, —viz. the year 1802, — that same language 
has given birth to two atifhoritative codes j the 
one already a Pannomiofiy or at least designed 
to become such, published by authority of the 
French Emperor; the other, confined as yet to 
the pencil braach, published by authority of the 
King of JBcBvqria. , In both instances, the com- 
positprs baye 4one me . the honour to take into 
consideration and make mention of tbat work 
of mine. . On the proposed occasion in ques- 
tion, .' [ should not fail to make correspondent; 
return, and make my best ; profit of their ^ 
labours. 



The exsutninationi of them is what I have as 
yet postponed) waidng for some particular do 
c^^km, hy which such examiBation might be 
api^ied to some particular \me. But to warrant 
a maa m pronouncing, and with confidence, 
that, in and by each of those works, a prodi- 
gious benefit has be^ conferred on their sub- 
jects by their respective sovereigns, it is not 
necessary to have read so much as a sii^Ie 
page. Executed as well as the nature of men 
and things admits of its being executed, no 
other Kt»ary work can vie with it in useful- 
ness : — executed in the v«y worst manner in 
which, in the present state of society, it is at 
all likely to be executed, it can scarcely, when 
c<Kmpai^ with the chaos to which it comes 
to be substituted, fail to be productive of clear 
profit in the account of use. 

Of some of the leading fecAiMreSy by which 
the work here proposed, would be distinguishi&d 
firom both tko9€f—n woHt composed for the use 
of men who kve kk uite not only to'^iink, but to 
i^peak and prkit what they think, fi*om worki^ 
composedfor the use of mea who searefely diare 
spetik what they think, and to whom it has 
been rettdwed impracticable to print what 
they think-^a slight dketefa, Sir, has just 
been laid before you. 



■\> 
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' I. For securing the aptitude of it in point of 
matter j^n Hie proposed English work, the 
rationaie above described : in neither of those 
Firench works, any security at all, in this shape 
or any other. 

II. For securing the aptitude of the work in 
point of form, — ^fbr secaring to it the maximum 
of cognoseibiUty — and thereby the adyantege of 
producing, to the greateist extent possible, in 
respect of number of observances compared with 
number of nan^bservances^ whateyer effect it 
purposes to itself to produce, in the proposed 
English work — 1. Division into General Code 
and system of particul w codes. 2. Division of 
the tenor of the law throughout into Mam 
text and Epcpository matter. 3. In the Penal 
Code (not to insist oni any such division as the 
usual and already ftmiliar one, into general 
titles (titles of general application) aiid parti- 
tulair titles (each applying exclusively to a par- 
ticular sp^elbiefil or tribe of btfences.) 4. Bitisidil 
of Main text ^tkA Expositmy nuiiter tt^their, 
into dffinitionai matter, descriptive of the main 
bo4fy of each offence, and mod^ative matter, 
indicative of the several causes o{ justification^ 
aggravation^ extenmation, and exemption, which 
apply to it 
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llL For securing, on every imaginable . oc- 
casion^ actual and perfect no/on6fy,-^to each 
new set of rights acquired, and correspondent 
obligations contracted, — viz. by whatsoever inr 
struments of conveyance or agreement con- 
tracted, and that not only as soon as contracted, 
but also &^/bre contracted, a^d thence :before 
the time when repentance would come too late, 
— in the proposed English work, the already 
described Promulgation paper : 

In neither of those French works, for the 
necessary cognoscihility and notoriety above 
described, is any security at all, in any of the just 
above mentioned shapes, or in any other shape,, 
either declared to be given, or discernible. : 

Here, Sir, you see^ was a m6wi€»to , given ;^ 
— it was . not ptit to use : — here was even a 
gauntlet ihroyni down ;—^it was not taken up. 
Circumstauced as those respectable and truly 
useful servants of the public were, causes for: 
such abstention might, without much difficulty, 
perhaps, be found :-Kiauses which it would, 
however, be more easy to imagine, than useful, 
to express. 

That, in the United States, any similar, or 
any oth^ Causes shoulcl be found, found not 
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only operating, but operating with effect, to 
the neglect of all those securities for the adapta- 
tion of law to the only useful ends of law, — is a 
result, the bare possibility of which cannot, 
by a feeling mind, be r^arded with indif- 
ference. 

The encouragement, not only stipulated for, 
as above, but demanded in advance, is a gem 
of too high a price, to be cast, either into the 
sea, or across the sea, ^ without thought, or 
without such prospect of a suitable return as thc^ 
nature of the case admits of 

Of the presumable fitness of any person for 
the execution of a literary work proposed by 
him, no evidence so apposite can, I suppose, 
be loiAed for, as that which is presented by a 
work or works, where any such 'happen td be 
in existence, taking for their subject the sub- 
ject itself which is proposed to be taken in 
hand, or any part- or parts of it. 

An: assortment, as nearly complete as could 
be formed, of such of my printed -works, as 
have taken for their subject any part or parts 
of the field of l^slation, accompanies this letter, 
and. solicits the honour of your acceptance. 
They are the firuit of above forty-five years de- 

C2 
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Toted to the stady of the science, and for little 
less than the .whole of that time, without a 
view to any thing but the improvement of it. 

If to a discerning mind, such as that to which 
this olSer considers itself as addressed, any such 
loose presumptions^ as are capable of being af- 
ferded^ by tokens of attention and approbation, 
given by foreign authorities, can be of any use, 
jt can only be by eontrUmtiMg to produce, should 
such be the result, a reeurrence to the only 
direet and proper evidence — ^viz. the works 
themselves. 

Citizenship of Frtmce^ decreed by one of the 
National Assemblies, on the same occiusion on 
which the like mark of apfNrobal&m was ber 
stowed on Joseph PrieHley and Thomas Payne. 
In one of the Legislative Assemblies held dur* 
ing the consulate of the pres^it Emperor, eulo^ 
gium pronounced by one of the Memb^ on 
the above-mentioned work^ and printed in the 
official paper — Nomination (though by subse- 
quent incidents rendiered firuiHess) to <he then 
existing InstitiUe of France — Translation of 
that same work, made by order of the Russian 
government^ and published in the Russian hmtr 
guage^ besides another published in the same 
language without authority — ^Translation of 
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another warky yiz. one on the mode of provid- 
ing for the Poor J* made and published during 
the Consulate by the municipality of Paris, and 
(if I have not been misinformed) since put, in 
some shape and d^ree or other, to public use 
—these tokens, together with the notices taken, 
as above, in the French and JBavarian Codes, 
may, it is hoped, have the additional good -ef- 
fect, of rendering it pretty apparaiit, that go- 
vernments of the most opposite forms and cha* 
racters, have found something to approve, no- 
thing considerable to disapprove, and nothing 
at all to be apprehensive of, in the views and 
dispositions, with which the task here proposed, 
would be taken in hand. 

In a man's writing, the character of the moral 
part is not so cleiu:*ly ddineated, as that of ^e 
inteUectual part, of his frame. 

Artifice, in pursuit of some private end, plight 
give birth to an offer such as the present, un- 
accompanied with any such intention as that of 
giving effect to the aigagement sought : levity, 
though pure from original insincerity, might 
intervene at any time, and be productive of the 
same failure. 

On the qu^ttou copc^ming intellectual ap- 



22 

titude, the evidence lying before you, the judg« 
ment, . Sir, will be your own. As to what re- 
gards moral promise,' the nature of the case 
rdfers you in course to the Gentleman, be he 
who he may, who in this country, stands charged 
with the affairs of your state. Transmitted to 
, him, your letter, I mean the ];iecessary letter 
of authorization above stipulated for, may» ac- 
cording to the result of his inquiries^ be delir 
vered or kept back. 



§. II. Advantages promised. 

As to the advantages that promise to. result 
from i^e gratuitousness of the proposed service, 
though there is not one of them, that seems 
much in danger of escaping the observation of 
the distinguished person to whom the proposal 
is addressed, yet, as it vnll naturally have to 
pass through a variety of hands, in all of which 
it can not promise itself exactly the same de- 
gree of attention, it may not be amiss that these 
features of recommendation should in this place 
be distinctly brought to view. 

1. In the first place, no pecuniary charge 
whatever being to be imposed on the public or 
any part of it, the great and prominent obj^c- 
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tioili^^diich public -wofks in^general^ have to m- 
cotifiter, has hereuno place: — and be the chmc^ 
for as^l service rated ev^ so, low, still, -should 
anftib^ smallest portion be reaped, it will be all 
dear^gam. 

2. By supervening imbecility ^ by death j or 
even by lemty Bndeapriee on the part of the 
proposed workman, should the work be left in 
a state ever so &r from^ completeness^ still, to 
the public, there would be no positive loss: 
the: situation in which in this respect it would 
find itself,' would, at the worst, be but what it 
is at present— be but what it would have been, 
had no such proposal been ever made, 

3. On these terms, the situation of the work- 
man stands altogether out of the influence of 
any sinister motive, firom which either an undue 
protraction of the business, or an undue acce- 
leration of it, nught be apprehended :-*jE>ro#rae- 
tioHy as if a salary were given, to ,be received 
during the continua7M:e of it : acceleration, as if 
it were a sum of money to be once paid,, or a 
life-annuity to commence, atthecompA^^tcm of it. 

' ■'..■. 

4. In respect of the commencement^ and so 
far in respect of the completion^ of the work, it 
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admits of a degret of promptitude, the want 
of which mi^ otherwise be £e^ to the whole 
design. H monef we^neceaeuy^ consents^-r-I 
need not set n^self to ithink or to inquire in what 
number — ^would be requisite to be obtained — 
obtained not only for the fixation of the sum, but 
for the origination of the measure^ and, there- 
fore, if not for the giving of ONy answer, at/my 
rate for the giving any definitive and sjoffici^it 
answer, to this address. As it is. a Bingle^fiaty 
a letter, how short soever, from the authority 
to which this address is made, suffices for giv- 
ing commencanent to the work : and whatever 
subsidiary matter may hereinafter come to be 
suggested, may without inconveni^oe wait, in 
that case, all proper and accustomed delays. 

■ 
ff 

5. It must, I think, be acknowledged to be 
a feature of no small advantage in any proposal, 
if it be such as to clear from all possible w»- 
picion of sinister interest, all such peospQS to 
whom it may happen to take a part in the giv- 
ing introduction or support to it 

To this sort of advantage, if there be any 
imaginable proposal that can lay claim, this, I 
think, can not easily avoid being recognized to 
be thus happily circumstanced. 




25 

With or without any particular individual, 
in the character of proposed workman in his 
eye, suppose the pre-eminent person to whom 
this proposal is submitted — suppose him bring- 
iiig forwufd a plan, t^iding to the accomplish* 
meat of the proposed work, but accompanied 
with a' plan of rewmneratian in the ordinary 
shape and mode. What would be, be he who 
he niay, the motives to whi<ih the proposal 
would be referred? — referred, by adversaries 
9t least, not to speak of friends ? — they are by 
mndi too obvious to need mentioning. 

Supposing it the good fortune of this propo* 
sal to obtain the sort of approbation which it 
aspires to, I. have set myself to consider, by 
what public tokens it may be natural and pro-i 
per for that approbation to declare itself. — The 
inability I have found myself under, of obtain- 
mg the documents necessary to secure me 
s^ainst foiling into misconception, respecting 
such of the functions of your high office. Sir, 
as may be found to have application to the 
present case, will, I hope, in case of mis-sup- 
posal, obtain for me the benefit of your indul* 
gence. 

The steps, to any or all of which it may 
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happen to be taken in this view^ present tiiem- 
selves to my imagination as follows: — 

1. To lay the proposal before Congress at its 
meeting, with a reeomm^fdatian to take it into 
consideration, stating or not stating, the pro- 
visional authorization given or . intended^ to be 
given to the author. 

2. To cause a minute to be made in the books 
of the President's office, stating a resolution^ 
on the part of the President far the time heing^ 
to lay before Congress any such part of the 
work, aB may have been transmitted during his 
continuance in office, together with a recoup 
mendation of the like operation, in the like 
event, to future Presidents* 

• ^ 

• 3. To transmit a copy of this proposal, ac-^ 
companied with the like recommendation, to 
the l^slative bodies of each, or any, of the 
several particular States^ 

4. To cause it, on public account, to be 
printed and published by authority, as other 
public documents are in use to be. 

For affording to me the necessary ^^encour- 
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agementy any one of the above testimcmies of 
approbation would, if notified to me by the 
President, be sufficient : but the greater the 
number of them that may come united, the 
greater of course, and the more operative, would 
be the encouragement. 

Two things require to this purpose to be 
distinguished : 1. the design itself 2/ any work 
that may come to be presented by me in execur ' 
Han of it. 

* If, by any approbation bestowed upon the 
design itself^ you were to be pledged for the 
like or any other tokens of approbation, to be 
bestowed on any work done in execution of 
this same design, this would be an objection 
against the bestowing any such provisional ap- 
probation on the design itself. When it comes, 
the work might appear ill adapted to its pur* 
pose, and, on that or any other account, not 
likely to be approved by the' respective consti- 
tuted authorities, on which the adoption of it 
would have to depend. 

* 
With submission, it appears to me. Sir, that, 
on the supposition that the design itself has met 
your approbation, it would not be a committal 
of yourself, were you to undertake for the for- 
warding, either to Ckmgress or' to the several 
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legislatures, for thdbr consideration, any wwk^ 
that shall have be^i transmitted by me, in exe- 
cution of the design so approved. 

For, contrary to expectation, when produced, 
suppose the work to prove, in your judgment, 
to ever so great a d^ree absurd, and even ridi- 
culous, nothing will there be to hinder you from 
saying so : wherever it goes, there it will lie : 
nor will it impose, on any person, any such 
trouble as that of taking it into consideration, 
unless some person or other should happen to 
be to such a d^ree impressed with the con- 
trary notion, as to make the proper motion for 
causing it to be taken into consideration, as in 
the case of any particular law proposed in ordi- 
nary cpurse. 

As tiy the expense of prinUng — to any such 
extent as in the different cases may appear re* 
quisite, an expense so moderate would hardly, 
I should suppose, be grudged by those to whom 
it belongs to judge : if it should, it would not 
be grudged by me. 

\. III. Objections answered. 

Against an enterprize of the sort in question, 
a host of jealousies and fears will naturally be 
springing up and arming theoiaelves with ob- 
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jections. To such as ajfpeaf best gFounded, or 
most plausible, I proceed to submit such aur 
swers as the nature of the case presents to me. 

. Objection the 1st. — Disturbance to property y 
and other existing rights. — " What?" (cries the 
man of law) ^* remove our land-marks ? revolu- 
" tionize our property ? throw every thing into 
" confusion? — Is this what you would be at? 
** and is this to be the practical fruit of these 
" fine theories of yours ? 

Such, Sir, if not where you are — such at any 
rate would be sure to be his language here. 

My answer is — so fiir as the objection con- 
fines itself to the law of private rights — when 
these and any other number of declamatory 
generalities in the same strain have been ex- 
pended, the only real mischief which they hold 
up to view, is, that which is reducible to tiiis 
one expression — to existing expectations^ disap- 
pointment ^ productive of the painful sense of 
loss. 

What then is this mischief, by the apprehen- 
sion of which the proposed Pannomion is thus 
to be put aside ? 
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It is the very mischief, under which it is im- 
possible that,--for want of a written, and yisible, 
and intelligible, and cognoscible rule of action,' 
in a word, for want of a Pannomiouj — the people 
in your country should not be at present labour- 
ing : the very grievance^ from which it is the 
object of this, my humble proposal, to be ad- 
mitted to afford them my best assistance towards 
working out their deliverance:— the principal 
grievance, which it would not only be the 
object J but, to a considerable d^ree, the sure 
effect^ of a Pannomion, to remove. 

Throughout the whole extent of the territory 
of the United States^ (new-acquired dependen- 
cies excepted, in which'matters cannot but be 
still worse), what is it that, at this moment, 
forms the basis of the rule of action ? What but 
an ideal and shapeless mass of merely conjec- 
tural and essentially tmcognoscible matter? — 
matter without mind, work without an author ; 
occupying, through the oscitancy of the I^s- 
iature, a place, that ought to be filled ; and ex- 
ercising in it the authority that ought to be 
exercised, by law ? 



Nullis lex verbis, a nulla, nullibi, nunquiim-^ 
Law, in no words, by no man, never, made :— • 
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Law which, haying had for its authors, not the 
people themselves, nor any persons chosen hy 
the people, but the creatures, the ever remov- 
able and compleatly and perpetually dependent 
creatures of the King alone, (till the Revolution 
fliis was compleatly true, and even since it has 
not wanted much of being so) had, of course, 
for its main object, not the good of the people, 
but, as £ur as the blindness or patience of the 
people would permit, the interests — the sinister 
and confederated interests — of the creator, under 
whose influence, and the creatures, by whose 
liand8,itwa8spunout:- 

Law, blundered out by a set of men, who, — 
their course of operation not being at their own 
command, but at the command of the plaintiffs 
in the several causes, — were all along as com- 
pletely . destitute of the power, as, under the 
influence of sinistar interest, they could not but 
be of the inclination to operate in pursuit of any 
clear and enlarged views of utility, public or 
private, or so much as upon any comprehensive 
and consistent plan, good or bad, in the deli^ 
neation of the rights they were confirming, and 
the obligations they were imposing : — and which 
accordingly never has been, nor, to any purpose, 
good or bad, ever could have been, nor ever can 
be, the result of antecedent reflection, grounded 
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on a general view of the nature of each case, of 
the exigencies belcmging to it, or the analagous 
cases connected with it: nor, ia a v^ord^ any 
thing better than a shapeless heap of odds and 
ends, the pattern of which has, in each instancy 
been necessarily determined by the nature of 
the danand, put in by the plaintiff, as above : — 

Law which, being, in so &r as it could be 
said to be nuxde^ made at a multitude of succes- 
sive periods, and for the use and governance of 
so many difierent generations of men,— men^ 
imbued with notions, habituated to modes of 
life, differing, more or less widely from each 
other, as well as from those which have place at 
present, — would, even had it been well adapted 
to the circumstances and exig^cies of the 
times, in which its parts respectively came into 
existence, have, to a considerable extent, been 
thereby rendered, not the better adapted, but 
by so much the worse adapted, to the notions 
and manners now prevalent, to the state of thmgs 
atjpresent in existence : — 

Law, which, by its essentiaiybrm and charac- 
ter, as above indicated, is, so long as it retains 
that form, altogether disabled from either giving 
to itself, or receiving from any other quarter,. 
imprwement or eorrectiw^ upon a scale of any 
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considerable extent: which, ev^i upon the. 
mimttest scale, cannot give to itself any improve-' 
ment in the way of particular utility y but at the 
expense of ^m^ro/ certainty: nor, even at that 
price, but by a course of successive acts of arbi- 
trary power, productive, in the first place, of a 
correspondent succession of particular disajh 
pointmentSy followed, each of them in proportion 
as it comes to be known, by those more exten- 
sively spreading apprehensions of insecurity^ 
which are among the inseparable concomitants 
and consequences of that ever deplorable, how- 
soever originally necessary and unavoidably 
taint of iniquity, inherent in the very essence of 
ex-post-facto law. 

Of ex-post-facto law did I say ? — Yes : for 
that which by common sense, speaking by the 
mouth of CicerOy has been spoken of as the most 
mischievous and intolerable abuse, of which, in 
the form in which it is called TFhY^ai or Statute 
Law, the rule of action is susceptible, is an 
abomination interwoven in the very essence of 
that spurious and impostrous substitute, which, 
to its makers and their dupes, is an object 
of such prostrate admiration, and such inde&r 
tigable eulogy, under the name of Common or 
Unwritten Law. 
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Of unwritten (for such is tbe term in use), but 
much more properly of uncavnpased and tm- 
enacted law (for of writing there is, beyond 
comparison, more belonging to this spurious 
than to the genuine sort), of this impostrous 
law, the fruits, the perpetual fruits, are — in the 
civil or nanrpemd branch, as above ; uncertainty^ 
Ttncognoscibility, particular disappointments^ 
without end, general sense of insecurity against 
similar disappointment and loss ; — in the penal 
branch, uncertainty and uncognoscibilityy oa 
before; and, instead of compliance and obedi- 
ence, the evil of transgression^ mixed with the 
evil of punishment :—m both branches, in the 
breast and in the hands of the Judge, jpoie;€r 
every where arbitrary , with the semblance of a 
i^t of rules to serve as a screen to it. 

Such are the fruits of this species of mock 
law, even. in the country which gave it birth: 
how much more pregnant with insecurity — with 
unexpected and. useless hardship — as well in 
the shape of dvil lossy as in the shape of penal 
infliction^ and. non-prevention of crimes, must it 
not necessarily be, in a country into which the 
matter of it is continually imported: imported 
from a foreign country, whose yoke the Ame- 
rican nation has, to all other purposes, so hap- 
pily for both nations, shaken off. 
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. Not thst J am by wy meaner Qiiaware of tibe 
prodipous m83B of rubbiiBb, of wbiefa, on tbe 
importation of English Common Law into Ame- 

• 

rica, piMTt waa, on tbe change of plac^, QatofaUy, 
pr ^eveo oecesee^y, 1^ behm(jl, oth^ paita^ 
since tbe opgimd importafioE, at different tinaei) 
80 wiiNiiy^iiid happily cast out of it: rdigiaudg 
,p€rse0utit^ law9, manorial rightly tithes^ e^^^ 
siastical courts^ in several of tbe Statai at leasti 
distinctions between law and equity^ secret 
iSiMM^re^ mod^ of ^MfBt9ci^ te^^ony, i he- 
hm.^. erwy wbere^r— wd jio forth- Kot tfiat I 
am by an^ meai^s in^annible to ti^ pto^gbus 
alleiriatiQ^ whic^ from tl^ r^^oral of so Wgf 
tr^pprtjon (^ ]t» the btlithen canwot but have ex«- 
ytftiiSMi^i 5 Bllt thougb^ of the whole maai 

lilreidy in^ofted^ias w€{l'4Mi i^eacb 9iiieoo»iif» 
mafii^/^ tb^ jC0Mi^xespeetiTely to be impcntec^ 
tto^e 16^ smd will be-r^O'iaucfa the less that n^iedtf 
l<Qt be at<«iMfa^ to ; yet, ,&om the reapeetiTemag^ 
nitudes of those several masses so iiQ^oited, ttei 
de£ailcation ever has been made, or can be made. 
Tb« . QQO^eqii^c^ js^i.tbiffe ^wh?t« alle?iflji«i so- 
evf^^tbeJNiitii^ ^ihe kmlkm.^ymmc^if^ 
^ 4f^ igvpr b^ imd^ to jm^t^ ^k j^y^ vi& 
bjr; Sttpcq?^^ patehM of statittg^ l^w^ appli^ t» 
%^^Vfmxi^aom Ao4; e0nliii!aai% growing It^ody fd 
imit^^le^ aU93 domftiM lawv jsjcoq^n^d 4;f>^th^ 
iMt^^ieavingtike^/Sor^ as iiniliearaynBiilci^ 

d2 
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as incomprehensible, and, consequently, as ad- 
verse to certainty and cognoscihiKtyj as ever. 

Yes, Sir, so long as there r^nains any, the 
smallest scrap, of unwritten law unextirpated, 
it suffices to taint with its own corruption,— 4ttr 
own inbred and incurable corruption, — ^whatsdi 
ever portion of statute law has ever been, or can 
ever be, applied to it. 



•■* . • 



So far then as disturbance to existing rights 
is the disorder in question, the proposed opera- 
tion, so % from producing or aggravatmg such 
the disorder, presents not only the sure, but ilifr 
only possible remedy. Disturbance ? — a fittgE^ 
of disturbance,-^of perpetual and universally 
extending disturbance — is the very state ii| 
which they have hitherto existed ; have existed, 
and, until fixed and secured by the applica-^ 
tion of this sole remedy, are condemned to re- 
main till the end of time. 

All this while, incapable as, in respect of its 
/om, it is, of serving, in any tolerable degree; 
in its present state, in the character of a rule bf 
uctiM and guide to human conduct^ nothing 
coq^ldbe much further from the truth, than ^ 
in; speakings of the matter of which En^ish 
Ccomnen iLaw is composed, a man were to 
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present it as being of no use. Confused, ind^ 
tenninate, inadequate, ill-adapted, and incon- 
sistent as, to a vast extent, the provision or 
no-provision would be found to be, that has 
been made by it for the various cases that have 
happened to present themselves for decision; 
yet, in the character of a repositartf for such 
cases, it affords, for the manufactory of real 
law, a stock of materials which is beyond all 
price. Traverse the whole continent of Europe, 
— ransack all the libraries belonging to the 
jurisprudential systems of the several political 
states, — add the contents all together, — you 
would not be able to compose a collection of 
cases equal in variety, in amplitude, in clear- 
ness o/ statement — in a word, all points taken 
together, in instructiveness — to that which may 
be seen to be afforded by the collection of 
English Reports of adjudged cases^ on adding 
to them the abridgments and treatises^ by which 
a sort of order, such as it is, has been given to 
their contents. 

Of these necessary materials, the stock at 
ready in hand is not only rich, but, one may 
venture to say, sufficient : nor, to the composi- 
tion of a compleat body of law, in which, saving 
the requisite allowance to be made for human 
weakness, every imaginable case shall be pro- 
vided for, and provided for in the bei^t manner. 
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is any thing at present wanting, btit a duly ar^ 
ranging hand. 

Objection 2. Foreign Yoke. — It was to free 
ourselves from the yoke 6f foreign laWj that 
we took up arms against the Monarch of Eng- 
land; and shaU an obscure subject of the same 
i%ationfasten another such yoke upon our necks? 

It may perhaps appear an idle precantion, to 
bring to view, in the character of an objection 
Capable c^f b^g uiged, an observation so pal^ 
pably void of substance. But it is not always 
by the most rational aigument that the strong- 
est impression is made* At any rate the answer 
wiU, I flattear iaiysel^ be found sufficient. 

1. The yoke, the f<»reign yoke, is already 
about your s^cks : you: were born with it about 
youtnecks* 

What your proposed scribe does^ if he does 
any thing, is to facilitate to you the means of 
relieving yourseltcis from it. 

2. Year by year, or rath^ ttrm by term, that 
is, quarter by quarter ^ the mass and burtiaen of 
it receive$i, at present,, its increase. What ha 
does, if he does any thing, will be to help to 
relieve you from such increase. 
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3. By him, let him do what he may, no yoke 
will be imposed; nothing, like the imposition 
of a yoke, either done, or so much as attempted. 
By him, let him do what he may, no act of 
power will be performed, not any the minutedt 
particle of power exercised. The honour foir 
which he is suing, is that of being admitted to 
work in the character of a servant. Labour 
alone will be his part: acceptance, rejection, 
alteration, decision, choice, with as much or as 
little labour as it may be yotir pleasure to be^ 
stow upon it, will h^your's. 

Yes : — if, to have part in the governance and 
plunder of you for seven years, he were to be 
occupied itf criilglng to you, and in flattering 
you, for as many days or weeks, th^ indeed 
there might be power for him to exercise, then 
indeed there^n^i^ be a yoke for you to take upon 
you, and for him to impose : — ^^but any such au- 
thority is not more compleatly out of his reach, 
than it is, and ever would be,^ out of his wish. 

4* In suing to be thus^ employed himself, it 
is no less opposite to his wish, than above his 
power, to exclude from the ssun^ employmentany 
of yourselves.— But of thii? a little further on. 

Heavy or light, by your own hands, if by 
any, will the burthen, if any, be imposed. 
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6. Innumerable are the yokes, — the additions 
to the existing fore^ yoke, — by which, until 
you take this only method of securing your- 
selves against all such nuisances, the burthen, 
you now labour under, will continue to be inr 
creased. 

Not a year, not a quarter of a year, but, here, 
in this country, fresh loads are produced of the 
excrementitious matter, of which this burthen 
is composed. Of this matter, this or that por« 
tion, will it, or. will it not, by such or such a 
time, have, in your country, begun to swell the 
load? — Upon arrivals or non-arrivals — upon 
winds and waves — upon good or ill-humour 
between the two nations — wiU even possibility 
depend in the first place. 

Let possibility be now converted into fact* 
The produce of the last twelvemonth, or of the 
last quarter, or such other portion as accident 
may have determined, is now arrived. Upon 
whom, on the occasion of each cause, will the 
acceptance or rejection of it, and of each parti- 
cular portion of it, depend ? — Upon yourselves 
all together? — upon your appointed legislators? 
— upon the aggregate of all your legislative 
bodies ? — or, upon any one of them ? No : but, 
on each particular occasion, upon the will of 
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some one or other such small number of your- 
selves, acting as Judge or Judges. 

Take for example any one suchr Judge, upon 
, this or that case, that chance has brought before 
him, this or that English decision (let it be 
supposed) bears ; will it, or will it not^ be taken 
by him for his guide ? — On contingency upon 
contingency depends the answer. — The last 
cargo, has it, in the whole, or any part of it, 
come into his hands, or under his cognizance ? 
if not the whole, but a part only, what part ? 
The case produced to him, will he, or will he 
not, pay r^ard to it? Yes or no depends— 
^r I see not how it should fail of depending) 
— altogether upon his good pleasure. If it be 
such as suits his views, he makes use of it : if it 
be such as does not suit his views, he turns 
aside from it. 

. 6. Innumerable-^-and many ofthem still more 
obscure than your proflfered servant — are the 
workmen, who, in this country, and at present, 
bear, each of them, a part, in the fashioning of 
these successive accretions to this your foreign 
yoke. 

<A.t present, under the existing system of blind 
and sheepish acquiescence, who are they, who 
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thus, — in conjtmctiou, in each instance^ with 
this or that Judge, — become respectively the 
arbiters of your fate ? Speaking of individuals, 
tb say who, is, in any instance, impossible: 
speaking generally, a Judge, or bench of 
Judges, nommees of a foreign monarch ;— or, 
to speak more correctly, as well as particularly, 
a mixed yet uncommunicating multitude, com- 
posed of Jiw^e^, Advocates, self-appointed NotC'^ 
takers. Law Report Writers, Law Treatise-^ 
makers, Law-abridgflient makers, and publish-^ 
ing Lawiooksellers. 

Suppose, on the other hand, the proposed 
#ork ejte^tited, the proposed Pannamion comr 
j^eated ; — in what state would the rule of action 
be among you in that case? Comprised it 
would be, the whole of it, in a small number of 
volume!^; the part necessary to each man in 
particular in some one small volume: — the 
whole heap of foreign lumber, existing and 
future contingent, as compleatty superseded^ 
rendered as compteatly useless, as an equal 
^antity of School Divinity, or Rome^ed 
Cmnon L(m). 

Wide, in this respect, is the difference be- 
tween a situaticm, in which not a particle of 
hSbour has place withoitt a correspobdeBt {lar^ 
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ticld of power attached to it, and a task 'which 
Would have to consist purely of labour, with- 
out any, the least particle of power attached 
to it. 

But, though thus bare of power would be 
the service in question, if rendered by an ob- 
scure and unknown /oreigner, the case not only 
might bCj but naturally would be, very different, 
if a fierVice of the self-same nature were to find 
the performance of it lodged in the hands of 
a native. In that case, whatever reputatianj 
and donsequent influence, it might happen to a 
man to obtain by the execution of it, would, in 
his situation, and for his benefit, convert itself 
into so muchjpow^r. In power, in short, not 
only would the p^tformsaice of the service ter- 
minate, but it i» in power that the choice of the 
person for the perfbrmance of it would have 
originated. If, therefore, the business finds 
Itself in the haftd« of a foreigner, there wrill be 
ttt least tkis advantage that the judgment to b^ 
pronounced upon it will stend so much the 
tleeiret (f( the influence of local, as well as pei^- 
6ona}, enifiitSes and partialities, smd the work 
stand so much the better chance of being 
judged and decided upon, on the ground of its 
own intrinsic merits, — its own fitness for the 
intended purpose. 
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Discnssions of this sort do not, it must be 
confessed, shed any very brilliant lustre upon 

stituted : and, being thus constituted, it is im^ 
possible for us to act either prudently or bene- 
ficially, any further than as we know ourselves 
for what we are. 

As to /oca/ jealousies, to my eyes, dissension^ 
be the seat of it where it may, is never^ a pleas- 
ing object. But, though in some measure it 
depends on a man's choice«what objects he shall 
fix his eyes upon, it depends not altogether 
upon his will, what objects shall pass before 
them. 

By the words northern and Sduthtrnj if my 
eyes or my m«nory do not deceive me, one 
cause of division, more or less active, has been 
indicated, as having place, and more or less 
frequently manifesting its influence, in your 
confederacy. Supposing this to be so, what is 
then the consequence? For public service in 
this or any other line, if a member of the southr 
em division presents himself, or is held up to 
view, jealousy and opposition gather in the 
northern r^ons : and so, vice-versd. 

Another source of division, though to my 
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nnpractised eye not so clear and intelligi- 
ble an one as the forgoing, is that which is 
brought to view by the words democrat and 
federalist. 

Under these circumstances, be the nature of 
the work ever so uninviting, if a hand were to 
be offered for it, from one of the sides distin- 
guished as above, in the natural course of 
things, it Would find on the other side, hands 
drawn up in array, and prepared, if possible, to 
repel it. Such at least would be the case here. 
Such, in a word, would be the case (for such 
has ever hitherto been the case) wherever there 
have heevL parties: — wherever there has been 
either liberty, or the appearance of it. If to 
this rule the land of the United States afford 
an exception, it is a land— not of men, but 
angels. 

Such theta are the perils, which a work of the 
sort in question would have to encounter, if 
proposed for a native workman: perils, which, 
in propdtlSon to the utility of the work, would, 
it is api^rt^isnded, be more likely to receive in- 
crease than diminution: from these perils, at 
least, it would be saved, by acceptance given to 
a remote and foreign hand. 
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Objection 3. Foreigner's necese^rjf igi^^rwAt* 
— A foreigner, by wk&m the territory km M#f 
any. part ofity ever been, or ever wiU be vMilfeif,*^ 
who, with the population, with the territory, lOr 
its local peculiarities, never has had, nor pro- 
poses ever to have, any, the least persenal ekeqwint- 
once f-^a person so cireumstancedi--a person thus 
ignQra7it'-''Vauivoidably ^und ineunMy ign^rant---^ 
of so maoiy necessary points of knM)leofg^,-^is k^ 
a person who, with €^y propriety, earn, he Imhed 
to for any such service ? 

■'■■•• , . • 

1. To this quesdoa, ooe answer Hii^y h^ pym 
by another q^iasti^^ii. The legishif^$,^--&}iah 
as they are, to whose combiaed e^er4i)Qlis the 
loads of writi»iig^ q{ which our 9^4 your nn^ 
written law is copupose^^ owe their e^staace^-*^ 
have already }men had before you^ and broiight 
under review : — our advocates, our judges, our 
note-takers ; our report-makers, our treatise and 
abridgment-wakens;, our publishing law-book- 
sellers. By how, many of all these functioi^- 
aries has th^ legii^ative sy^^iqoi oitjm United 
States bem ever studied-r-been ev^r so n^uch 
as thought of— or <^ couQtry visited ? 
• ' ■ ■ ■ '''.'..' 

% . Another answer is-r^tb^^; upon a closet 
scrutiny, the points, which p^efi^nt b^ deoMpd 
for local knowledge, would not, it is supposed. 
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H$ fonnA to cover, in tiie field of law, so ^eat 
an^extent, nor yet to be so difficult to discri- 
minate be^Qore hand» as, upon a transient glance, 
gen«i»il stations migbt kad any person to 
imagine. 

3. Nor^ if L may venture to say as much, 
would it be easy to find any person, &(iore 
compk^sttly 1 a^are of the demwd, presepd^ by 
the nature of the case, for attention to those 
local eidgencies; nor more compleatly in liie 
habit of looking over the field of law in this 
partjjt^ular vieW)^ 

Of tlm disposition, and this habit, exem- 
plificatjions of coniEwl€a?able amplitude may be 
seen, in the already mentieflued work, which, 
for these nine years, has been under tlie public 
eye : and by that work, Sir, I am saved from 
the need of attempting on the present occasion, 
to give you any fortl^ec trouble osa tbis^faead. 

. I , . . t '. ■ ' .- . • 

Thus in the c3ae.otpenal I»w. Of tkgig^iem 
of ofiences,— as distinguished or dktiiiguiabAble 
by their generic n^mes--r MutuieTf Di^fmmtim^ 
Theft y Rohhertfy and so forth, — definitions 
may, for the most part, be the same> all/ the 
world, over.t— But for partiaidar sptide^, occa- 
sion, may be. afihrdfid^. by par4^ukrc hw^ ^kr 
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cumstances: — and so in r^ard to causes of 
justification^ aggravation^ extenuation, or eX' 
emption, with demand for correspondii^ va* 
rietieSy in respect of ^a/i^/or/ton or j^tem^Amen^.* 
— ^And so in r^ard to contracts. 

Accordingly, in any draught which I should 
draw, care would be taken, not only to keep 
the distinction all along in mind, but to keep 
pointed towards it the attention of all those, to 
whom in dernier resort it belonged to judge. 

4. I say to those to whom it belonged toju^e: 
— for, as it never would be by myself, neither by 
any one else let it be forgotten, — ^that, of any 
body of proposed laws, to which it may happen 
to have been drawn up by the proposed 
draughtsman, there is not any part, of which 
the legislative bodies in the several United 
States, will not take, each of them according 
to its competence, perfect and effectual cog- 
nizance : cognizance no less perfect and effec- 
tual, than what has been taken of any other 
portion of • the matter of law, to which their 
sanction has respectively been given or refused. 

r 

Whatsoever therefore may, in relation to the 
local points' in question, be the ignorance of 
the proposed and supposed foreign draughts- 
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man, and, in his draught, whatsoever may 
have been the errors produced by these igno- 
rances, — all such errors will, for their correc- 
tion, have the same instruments and opportu- 
nities, as any other errors that ever have been; 
or may ever come to be made and corrected. 

5. Not but that, on this, as on most other 
occasions, it is more to be desired, that errors, 
of whatever kind, should, particularly in such 
a work, have never been made, than that, 
having been made, they should be corrected : 
— and, by original exclusiany not only the time 
and labour necessary to correction would be 
saved, but the danger of nonrcorrectton — of 

their »o* being corrected — avoided. 

Objection 4. Shame of being beholden to a 

Foreigner. 

But a foreigner — how necessary soever the 
work itself may be — would it not, to American 
citizens, be matter of just shame, to see a foreign 
hand entrusted with, or so much as employed 
in, the execution of it ? — America, the whole 
population of United America — the aght or 
nine millions, or whatever may be the amount 
of it — amonj^ such multitudes of hands, con* 
stantly occupied in the business of. l^;i8la^on, 

£ 
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does it not coatain so much as a single one^t 
competent to $uch a task ? 

A question this, which will be apt to appeaf 
much more within ipy competence to put^ thaii 
to find an aneiw^r for.^— I shall vepture, how 
ever, to submit answers more than one. 

1. In the first place^ what 1 believe is certaiq^ 
is — that, whatsoever number of persons thu9 
qualified, may, at this time, be in existence, 
no one such person has as yet, at any time, 
made himself known ai^ suoh, or been recognized 
asi siich. 

2. In the pext place, — be the number of 
persons, in an equal, or by any amount supe- 
rior, degree, competent to the task in queatioii* 
ever so great, — of the offer here submitted, it is 
no part, either of the design, or tendency, to 
deprive the United States of the services of any 
oni^. 0|[i the contrary, among its tendencies is 
that of cajyiipg fortl^ into action, to thisvc^ 
^urpOse^ and on this yery pcca^ion, whatso^yer 
qualifications : or qapabilities, of the kind in 
queydpQ, m9.y happen to be in existence. 

. 3. Of; this. sort of national jealousy, if the 
effect b^ JlQ call forth into fixistence any cq^h 
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petitbrs, who would not otherwise exist, so fSsir 
at leafi(t, if the sort of work, supposing it well 
executed, be deemed a usefiil one, in such case 
as well the utility of this offer, as the propriety 
of giving acceptance to it, will be out of dis- 
pute : and, in such a competition, the danger 
that the work of a perfect stranger should, to 
the prejudice of local interests and influences, 
obtain an undue pr^»<ence, will hardly appear 
▼evy formidable. 

4. If, on the other hand,' it shouM hfippett 
to it, either to be the only work produced, or, 
finding rival works to contend with, to be really, 
in the judgment of the competent judges, thought, 
better adapted than any other to the intended 
purpose, — ^in either of these cases, any such rap^ 
position, as that, on the occasion of sueh a woiif, 
these same judges would see their country less 
well served, or not served at all, rathca^ than 
see it served by a foreign hand,-*-and that ac- 
cordingly, they would put it in the power c>f 
any foreigner, to preclude them firom the benefit 
of a good body of law, or so much as of a 
single good clause io a law, merely by being 
the first to propose it, is that sort of supposi- 
tion, which, if seriously niade, would not, 1 
imaghtie, be, very generally, well received. 

£2 



52 

5. Whatsoever disposition toward jealousy 
it might happen to an offer of this sort to have 
to encounter, a man, of whom it were perfectly 
known, that in person he could never be pre- 
sent, to give to any one the sort of offence 
which such a disposition supposes, should 
naturally, on this supposition, present such 
a ground for acceptance, as should give him, 
on this one score at least, the advantage over 
a native. On affections of this kmd, distance 
in respect of place, — especially when the con- 
tinuance of it is certain, — produces an effect in- 
timately analogous to, and little different from, 
that of time. In the present case, were the 
proposed workman already numbered among 
the dead, he could not be more effectually 
placed out of the sight of the people, and in 
particular of the constituted authorities, in 
whose service it is his ambition thus to place 
himself, than, to the day of his death, he would 
find it necessary to remain, if this his offer 
found acceptance. 

. 6. So far from operating as an objection, at 
least in the mind of any gentleman who fills 
therhigh station to which this offer is ad- 
dressed, what I should expect is — to find this 
very, circumstance of foreignership placed, 
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and on this verjr score, to the account of ad*« 
vantage. 

There are certain situations, and those highly 
important ones, for the filling of which it has 
been a known maxim among republican states, 
to resort to foreigners in preference to natives. 
Among the Italian Republics, this sort of 
policy was applied — sometimes by usage, 
sometimes by positive law— not only to the 
subordinate situation designated among us by 
the title of Judge^ but to that ofPodesta: b, 
sort of supreme Monarchical Magistrate, to 
whose power, while it lasted, it seems not 
very easy to assign any very distinct limits. — 
My books are not at present within my reach : 
but in the case of the Podesta^ instances, more 
than one, will be found in Sismondi's lately 
published history of the Italian Republics : and, 
in the case of Judge^ I have read laws to that 
effect in the codes of Italian states, more than 
one : and if I do not misrecoUect, these in- 
stances, or some of them, are mentioned in 
the " Defence of the Constitution- of the United 
Statesy' by Mr. Adams. 

Of this preference the cause — the efBcient 
cause — seems manifest enough. For any of 
those great and enviable situations, seldom 
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c6uld a man, whose character was aach as to 
afford him any chance of finding acceptance, 
offer himself, without raising up against him- 
sdf, besides a band of rivals, a much larger 
host of adversaria. 

Nor was the justificative cause^-the reason 
-r*mttch less clear or impressive. In any such 
powerful situation, no native could seat him- 
s^f, without bringing into it, in his bosom, a 
swarm of sinister interests, prejudices, and 
partialities. 

§« IV. Advances already made towards the Eoce- 
cutian of the proposed Work. 

The degree of advance already made by my 
labours in the field of l^slation — and thO'^rder 
oi priority J in which, if undertaken, the several 
distinguishable parts of the Pani^omion, would 
be pi'oposed to be executed — these seem to be 
of the number of the topics, on which something 
will, on such an occasion, be expected ; and on 
which accordingly it will not be allowable for 
me to be altogether silent. 

On these topics, on the other hand, any con- 
siderable details would, if comprised within the 
compass of this paper, swell it to such a bulk. 
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as to subject to tdo great a d^ree of uncer- 
tainty its prospect of finding a reader, in the 
exalted and busy station to n^hich it is ad- 
dressed. — 

The point for your consideration, Sir, sup- 
posing the work in itself a desirable one, will, 
unless I misconceive the matter, be found to be 
— whether if this proposal should be passed by 
without acceptance, the rejection would leave 
an adequate probability of seeing the work exe- 
cuted, at any future period, and undet other 
circumstances, to equal advantage? — and, in 
particular, whether there be any such proba- 
bility, that any other person will arise, who 
having, without receipt or prospect of pecuniary 
retribution, made equal advances in the prose- 
cution of such a design, shall, upon the same 
desirable terms, be ready to undertake to da 
what depends upon him to^-ards the completion 
of it? 

To enable you to afford to yourself a proper 
answer to these questions, the following state- 
ments, compressed as they are, and conse- 
quently, in a proportionable d^ree, deficient 
in point of specific information, may yet perhaps 
be found to suffice. 
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1. In r<^ard to the Penal Gode^ the work is 
already in a state of considerable forwardness* 
That it was so, so long ago as the year 1802, 
— not to speak of a much earlier period, — ^may 
be seen from the work edited in that year in 
the French language by Mr. JDtciikm/.— What 
may be seen upon the face of that work is in- 
deed a sample ; but it is no more than a sam- 
ple : a great deal more had even then been exe- 
cuted than is there exhibited ; perhaps the 
greatest part of the whole : — a few months would, 
if I do not much miscalculate, suffice for the 
completion of it — I mean in terminis. 

2. As to the civil code, in the adjustment 
of the terms of it, but little advance has . been 
made : but, in respect of leading principles^ of 
which in regard to form as well as matter, a 
pretty ample view may in that same .work be 
seen, they have long ago been settled. 

* 

3. Of the subject of the Judicial Establish- 
ment — (the Judiciary Js, I think, the more con- 
cise denomination it goes by with you,) — a 
pretty full view may be seen in the printed, but 
never yet published, papers diavm up about the 
year 1 790, on the occasion of the French Re- 
volution : copy herewith sent, as per list. To 
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adapt it to the purpose of the United States, if 
the system actually in force there should, be re- 
garded as susceptible of improvement, would 
of course require considerable modifications. 

4. As to procedures-judicial procedure^-r^ 
in the adjustment of the principles of that 
branch of the law, considerable progress was 
necessarily made, of which the result was 
brought to view, and may be seen in the course 
of the inquiry made into the subject of the 
/Correspondent part of the Official Establishment, 
as above. 

Since that time, farther advances were made, 
and presented to view in the work intituled 
Scotch Reform, SfC. published Anno 1806: 
copy herewith sent. 

In addition to this, a work, compleat, or 
nearly so, on the subject of Forthcomingness — 
viz. on the most effectual, and in other respects 
most proper, means to be employed for ordering 
matters in such sort that, whether for the pur- 
pose (as they say in French) oi justiciability, 
(I mean being placed at the disposal of the judi- 
cial authorities,) or for the purpose oi evidence, 
(I mean being made to furnish evidence) as well 
all things as all persons requisite, shall, on each 



OceasioQ, be farthcamingj lies by die in matiu* 
ficript. 

X 

5, The subject of Evidence has been exv^ 
mined in its whole extent, and sifted to the bot- 
tom. A work of mine on this subject, under 
the title of The Rationale of Evidence, — enough 
to occupy two moderate-sized quarto volilthes, 
«-*has been for some time in the hands of ano- 
ther friend of mine, and will be in the Printer's 
hands, in the course of about two months.—^ 

For drawing up a code in terminis, grounded 
on the principles there laid down, very little 
time would suffice.— Of the customary exelvr- 
menary rules, — rules, which are not, in the law 
of any country, either consistent with onfe ano- 
ther, or adhered to with any tol^*able degree of 
constancy, — the place would be mostly occu- 
pied by a set of corre&i^oxi&Bai Instructions t — 
Instructions, from the Legislator to the Judge, 
pointing out, inter alia, as causes of suspicion, 
those circumstances which, in general, are em- 
ployed in the character of causes of rejection— 
absolute and inexorable rejection. 

On several subjects nx)t included, as well as 
on several of those which are included, under 
the above heads» disquisitions niay be seen in 
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the subjoined list of printed works. But, to the 
present purpose, no separate mention of them 
Aeems requiitite. 

The printed but never published fragm^t, 
on the subject of the Art of Tactics as applied 
to Political Assemblies^ is but one Essay out of 
some thirty or forty ^ which were at that thne 
written, and which, taken together, did not 
want much of having gone through the subject 
in its whole extent. 

But this is a subject, which I should scarcely 
myself propose to include in the Paniwrnion. 
It is a subject, on iwrhich each political body 
will naturally feel itself disposed to legislate^ or 
at least to act, according to its own views of ito 
own exigencies ; meaning exigencies considered 
with a view to the public good, — the good of 
that part of the public service!; — ^not to speak of 
particular interests and prejudices. 

As to constitutional laWy I mean that branch 
which r^ards the mode of appointing the seve- 
ral public functionaries, with their respective 
powers and obligations : — with youj I believe, the 
appellative has a sense somewhat more exten- 
sive.-r*v4s to constitutional law thus explained, 
I oientiQn it for no other purpose than to shew 
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that it has not been overlooked. In respect ^f 
the matter, no demand for alteration has pre- 
sented itself to my view, nor should I myself 
be disposed to look out for any. In respect of 
the form, something might possibly be found 
needful to adapt it to the other parjts. 

But, though it were to be transcribed without 
the alteration of an iota, still, for symme^try and 
compactness, it might perhaps be of advantage, 
that it should go through the hands, by which 
the other parts were drawn up. 

. As to the order of operation — I mean as be- 
tween the diflferent joar/* of the proposed Panno- 
mion — the penal Code is that which, I imagine, 
has already presented itself to your thoughts 
as the part which claims the first place. In 
respect of the matter of it, it is that in which 
the demand, for variation presented by local 
circumstances, will naturally be least exten- 
sive; and the comparative progress already 
made in it, would, in del^ult of material reason 
to the contrary, be of itself sufficient to deter- 
mine the preference. - 

I know not whether the /eg'a/ circumstances 
of your recent territorial acquisitions, will be 
thought to add any thing to the reasons for acc^t.* 



ance. In the character either of subjects or fd- 
law-citizens, you have to make provision for the 
legal exigencies of a new mass of population, dif- 
fering from you not less in laws and customs 
than in language. In the state of these their laws, 
alteration in many points must already have 
been necessitated, — alteration in many others . 
must be continually in contemplation. Besides 
the advantage of having the work done — what- 
soever there may be of it to be done — upon an 
already: considered and comprehensive plan, 
might it not, to the new citizens in question, 
be in some degree a matter of satisfsiction, to 
learn that the preparation of the business was 
consigned to hands, for who^e impartiality^ 
there would be such a security as could scarcely 
have been in contemplation otherwise ? 

To contemplate the matter on the footing of 
presumptions merely, — and laying out of the 
case any such ground for acceptance as the 
works themselves may be found to afford, — I 
wish to be clearly understood, in what I say as 
to the, considerations, which, in the present in- 
stance, may appear to operate in &ivour of the 
experiment, of receiving into the field of legis- 
lation the labour of a foreign hand. They are 
reducible to this simple circumstance, — viz. 
that of the existence of a person, by .whom so 
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large a portion of time and study has been be- 
stowed upon the business, coupled with tile 
assumption that, neither in the British Empire^ 
nor in the United States^ does liiere exist that 
other person, by whom, upon any camprehen- 
nve plan, an equal portion of time and study 
<•— I might perhaps add any portion of time and 
study— has been employed— especially with 
any ameliorative views. 

One thing I am ready to admit, and am fully 
assured of: and that is, that if, on general 
grounds, and setting aside any such carnal op- 
p<Mrtunity, a resolution were come to in your 
country, to set about the draMqng'up a Pamuh 
tnum, reasons for looking beyond the Ame- 
rican States (I mean on the ground of abstract 
aptitude, and setting aside those which have 
Inference to local jealousies and partialities) 
would not be to be found. 

No, Sir; — not the smallest doubt have I, 
but that, if in both countries, a Pannomion 
were to be drawn up, and, in both countries 
hands were to be looked out for, in the class 
of practising lawyers, the hand of an American 
lawyer would, even for the use of England^ 
present beyond comparison a fairer promise 
than that of a lawyer of the English school. 
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- What this persuasion has for its ground^ is 
— the observatioQ of, the improvements — the 
prodigious improvements — which, in matter 
and even in style^ since its voyage to America, 
the law of Enghaad has received from Amerieaaik 
hands. 

Layings out of the case those necessary 
changes, which, in the constitutional branchy 
have been produced by the emancipation, and 
the change in the form of Government — (sub- 
jects to which my attention neither has turned, 
nor is disposed to turn itself,) those which, on 
this occasion, I have in view, are those which» 
through the medium of such materials as I have 
hepn hitherto able to collect, I have had the 
opportupity of observing in the penal branchy 
in the civil branch, and in the system of pro- 
cedure. 

m 

Among these, though there jmay be some, 
which, being the result of the change in the 
constitutional branch, could not, consistently 
with the existing constitutional 3y^tem, be in- 
troduced into the mother country, yet there are 
others — and those the greatest pstft, — which, 
with as much advantage, and with as little in* 
convenience, might be effected in England, w^ 
they ha*e been in thie United States. 
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Accordingly, but for the adverse interest of 
professional men, and the lazy and the stupid 
confidence, or rather thoughtlessness, with which 
the bulk of the people have resigned their best 
interests into the hands of a class of men, who, 
in so far as affection is governed by personal 
interest, can never be otherwise than their na- 
tural and irreconcileable enemies,— long ago 
would these same amendments have been made 
in this country. 

In America, the work could not fall into the 
hands of any persons, to whom the practice of 
amendment was not familiar: — who had not 
been in use not only to see amendments made 
—and made to a great extent, — ^but made with 
manifest and undeniable good effect : whereas, 
in this country (saving exceptions in too small 
a number to be mentioned) any such work 
would look in vain for operators, to whom the 
very idea of amendment was not an object 
of unaffected terror and undisguised enmity. 

In this state of things, suppose any person, 
myself for example, after makiifig up a list of 
these amendmentSy were to come forward with 
the proposal, to introduce the same amend- 
ments here : — what would be the reception it 
would meet with ?-^" Oh ! — you want to repub- 
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" licanize uSy do you?"" — ^This would be the cry 
set up by the men of law — echoed by all others 
(a countless multitude) who have any share in 
the profit attached to the existing abuses: — 
and in this cry would be found a full and suf- 
ficient answer. Foundation, it is true, it 
would have none. But, such is still the blind- 
ness and indifference of the people at large, — so 
bigotted their admiration, so prostrate their 
adoration, of their natural and implacable ene- 
mies and oppressors. 

Such is the bigotry and indifference, which 
in this country is still prevalent. How long is 
it destined to continue? — ^This is more than, 
with any precision, a prudent man will venturp 
to answer. — Thus much, however, I will ven- 
ture to predict, viz. that before this century, 
not to say this half century, has passed away, 
this shame to the British Empire will likewise 
have passed away * 

^F T^ T^ ^r ^P 

\ 
^ la the manuscript letter^ as sent to the President^ follow- 
ed a paragraph or two^ the brouillon of which cannot^ at this 
time, be recovered. Nothing of moment is supposed to have 
been contained in it. To it was subjoined a list, as far as 
it could be then made out, of the author's printed works, 
edited and inedited. And of such of them as could then be 
procured, several being out of print, copies were therewith 
sent. 



X M*Creery, Printer, 
Blacli*UorM>Coart» London. 



No. 11. 

James Madison, then President of the CoTigr ess 
of the American United States, to Jeremy 
Bentham^ London. 

Jfashington, Sth May, 1816. 

Sir, 
I HAVE a greater debt of apology, I fear, 
than I can easily discharge, for having so long 
omitted to answer your letter of 181 1. I flatter 
myself, however, that you will not do me the 
injustice to believe that the fiiilure has pro- 
ceeded from any insensibility to the importance 
of its contents, or to the generous motives which 
dictated it ; and as little from a want of respect 
for the very distinguished character you have 
established with the world, by the inestimable 
gifts which your pen has made to it. It hap- 
pened that your letter was received in the midst 
of occupations incident to preparations for an 
anticipated war ; which was in fact the result 
of the anxious crisis. 

During the period of hostilities which ap^ 
parently became more and mora uncertain in 
their duration, there could not be leisure, if 
there were no impropriety, in opening a corre- 
spondence. On the removal of these difficulties 
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1by the happy event of peace, your letter wasf 
among the early object!^ of my recollection. 
But a variety of circumstances which it would 
be tedious to explain, deprived me of an op- 
portunity of bestowing the proper attention on 
it, until the recent busy Session of Congress 
became a further obstacle, which has just ceased 
with the adjournment of that body. 

On perusing your letter, I see much to ad- 
mire in the comprehensiye and profound views 
taken of its subject ; 03 I do every thing to ap- 
plaud, in the disinterested and ben^cent ofieir 
it makes to the United States; and it is with 
the feelings naturally flowidg frotn these con- 
siderations, that I find mysdf constrained to 
decide, that a compliance with your proposal 
would not be vfithin the scope of my -ptt^per 
functions. * • :^. 

That a digest of our laws on soiui^ princi- 
ples, with a purgation and reduction to 4 ^^% 
of the unwritten part of them, would be an liOL- 
valuable improvement, cannot be questioned ; 
and I cheerfully accede to the opinion of Mr. 
Brougham, that the task could be undertakea 
by no hand in Europe so capable as yours. 
The only room for doubt would be as to i^ 
practicability, notvnthstandk^ your peculisfr 
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advantages for it, within a space and a tipie 
such as, appear to have been contemplated. 

With rpspect to the unwritten law, it may 
not be improper to observe, that the extent of 
it has been Qot a little abridged, in this Country, 
by successive events. A certain portion of it 
was dropped by our emigrant forefathers ap 
qontrary to their principles, or ipapplicable to 
tbeir ne3v situation. The Colonial Statutes had 
a fui:ther effect in amending and diminis)iiiji^ 
the paa^s. Tbe revolution from Colonies to 
Independent States, lopped off other portions* 
And the changes which have been constantly 
going on since this last event, have every where 
madp, ,^^B3^e :^bAj making further reductions. 

To these remarks, I may be permitted to 
add, that vdth the best plan for converting the 
common law into a written law, the evil cannot 
l3je more than p^tially cured ; the coinp^ex 
technical terms to be employed in the te]s^t, 
necessari][y requiring a resort for definition s^nd 
ean^aa^jtion to the volumes containing that de- 
scription oflaw. 

TlvfSfS views of the subject, nevertheless, 
should they have the validity attached to them, 
still leave sufficient inducenents for such a 

f2 
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reform in our code, as had employed your 
thoughts. And although we cannot avail our- 
selves of them, in the mode best in itself, I do 
not overlook the prospect that the fruits of your 
labours may in some other not be lost to us : 
flattering myself, that my silence will have no 
wise diverted or suspended them, as far as the 
United States may have a particular interest in 
them. It will be a further gratification if it 
should experience from your goodness, the 
pardon which I have ventured to ask. What- 
ever may be the result, I pray you. Sir, to be 
assured of my distinguished esteem for your 
character, and of the due sense I entertain of 
your solicitude for the welfare of my Country, 

JAMES MADISON. 

J. Bentham, Esq* 

P. S, — Be pleased to accept my thanks for , 
the valuable collection of your works which 
accompanied your letter. I have directed a copy 
of Blodget's Tables, and of Hamilton's workiS, 
to be procured and forwarded to you ; and will 
endeavour, as some further return for your favpri 
to have added to them a few other Publica- 
tions.* 




* May 30th, 1817. Unfortunately neither the publica- 
tions here mentioned, nor any other communication of latcir 
date from Mr. Madison, nor any ulterior information re^ 
specting them or any of them, hare as yet come to hand. 



No. III. 

Albert Gallatin, Minister Plenipotentiary 

from the American United States to the Court 

of London^ to Simon Snyder, Governor of 

Pennsylvania^ introducing a Letter from 

Jeremy Bentham to the said Governor. 

London, \%th June, 1814. 

Sir, 
Mr. Jeremy Bentham intends to address 
you, for the purpose of making a gratuitous 
tender of his faculties and services, in preparing 
a code or system of civil and penal laWy for 
the subsequent inspection and revision pf the 
Legislature at Pennsylvania. This object had 
at a former period called the attention of the 
State : and the late Judge Wilson was by the 
public appointment engaged for some time in 
that work. Its difficulty is almost equal to its 
importance, and seems to have prevented his 
subsequent attempts. So far as it is prac- 
ticable, Mr. Bentham, having devoted near 
forty years to the investigation of the subject, 
and. from his rare talent of analysis and classi* 
fication, appears particularly fitted for the un- 
dertaking. I have ventured to say so much, 
because those of his works which have ap- 
peared in the most popular dress, happen to 
have been published in the French language. 
I allude to his " Treatises of Legislation^'* and 
to his " Theory of Rewards and Punishments^'' 
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edited by Mr. Dunitmt, and respectively pub- 
Ksbed in the years 1W2 and 1 8t 1. These work^ 
ape generally considered as the bei^ of the age 
on the subject of which they treat. Had not 
other avocations prev^ed, I wotdd have trans- 
lated the shortest. Fot a brief account of these, 
I beg leave to refer you to the Edinburgh Re- 
view. Those printed in English, Mr. Bendiam 
intends I believe to send to you. Those against 
the laws to forbid usury ^ and against tacces on, 
law proceedingSy are perhaps the most popular. 
I would recommend the perusal of that entitled 
" Scotch Reform/' as containing amongst other 
things, an able defence of the principle of the 
plan actually adopted in Pennsylvania, by the 
extension of the powers of justices of the pedc^, 
and the arbitration lawsl^ but hot kn61itn to the 
author, viz. the submitting in the first instance 
ail litigations to a sutnmdfy and natural mod^ 
of trial, before resorting to the trial 1%juir^. 

In most of these works yoii will howetfer 
find peculiarities, both of matter and style, and 
some suggestions, which you will edhdehiti ai^ 
inadmissible or inapplicable. But yotl will be 
pleased to observe, that Mr. Bentham i/h^eS 
no more for power, than for ttlonfey. The re- 
sult of his labours will have do authority, un- 
less sanctioned by the Legislature. Nor, from 
the method which is hdbithal to him, Will therti 



L 



73 

be any diflSculty in excluding parts, and modi- 
fying or adopting the residue. What he wants 
is the countenance of the State, so as to have a 
precise and practical object in view, and the 
certainty that his labours will not be lost, that 
his work will hereafter receive the consideration 
of the Legislature. 

Feeling rayself honoured by Mr. Bentham's 
application for this letter, thinking that Penn- 
sylvania might, vdthout risk or expense, be 
eventually highly benefited, and have the ho- 
nour to take the lead in this most important 
general improvement, as she has already done in 
many of its details, and knowing your zeal for 
promoting all such attempts in our State, — I 
have embraced with pleasure the opportunity 
of addressing you, and of requesting you at the 
same time to accept the assurance of my high 
consideration. I have the honour to be. 

Respectfully, Sir, 
Your most obedient servant, 

ALBERT GALLATIN.* 

His Excellency S. Snyder, 

Gaoemor of Pennsylvania, 

* Of Mr. Betitbam^s abore-mentioned letter, the copy that 
was preserved not being at present accessible, cannot be 
inserted in this place : but in less than two months it is ex* 
pected to be recovered ; and whenever it is, it will, together 
with some other papers, hereinafter mentioned, relative to 
Russia and Poland, be printed and transmitted^ to serve as a 
supplement to the present collection* 



No. IV. 

Simon Snyder, Governor of Pennsylvania^ to 
David Meade Randolph, Esq. Williams' 
burgh, Virginia, on the Subject of the abave- 
Tuentioned Letter o/* Jeremy Bentham. . 

Penn^lvania, 
Harrisburg, Slst May, 1816. 

Sir, 

I HAVE to acknowledge the receipt of a 
letter which you did me the honour to write, 
and which came to hand a few days since. 
The books to which it refers I received in the 
winter of 1814-15 by the mail-stage, but unac- 
companied by any letter or memorandum, ex- 
plaining the object of their transmission; nor 
could I discover from the envelope, ^which was 
torn and much defaced, from whom or from 
whence they came. From the necessarily con- 
sequent state of incertitude I was not relieved 
until this last month, when I received a letter 
from Mr. Jeremy Bentham, written at Queen- 
Square-Place, Westminster, and dated July 14th, 
1814, in an envelope, post-marked Philadel- 
phia, 6th April last past ; which informed me 
that I was indebted for the books to that dis- 
tinguished Philanthropist, and which fully ex- 
plained the object of the transmission. The 
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same envelope contained also a letter from Mr. 
Gallatin to me, and another from him to Mr. 
Bentham, both dated in July, 1814. 

I BiSite libt in rfi^ Hew knf drdihar^ ocfcur- 
rfence tlidt coUld have delayed thfe deiiilstf of 
these letters so long a period afefer th^ re- 
ceipt of the books to which they relate: — Mr. 
Charles Mifflin, who, as it appears from your 
letter, transmitted the books from Philadel- 
phia, can probably explain to you -or Mr. 
Bantham the cabse of deteiition; * If the letter^ 
had arrived prfevioitsly to the 19th March last, 
on which day the L^islature of this Stdte.dd- 
JQumed, an eariy exhibitioii tb th&tbody (Com- 
prising much useful talent, and niariy of its 
members having been long labpiirin^. to riefbrm 
our jurisprudence) of his proposition, and of 
whifch I should prohi{^tly have availed myself, 
I am confident would have resulted in mfea- 
faures more comhiensili-^te with th^ object 4[tf 
futnishing him v^th inforihation to kid, knd 
better adapted to further his gett^otl^ intfett- 
tiohs toiv^ards Pennsylvanid, than ^hdt i& ih 
tay power to furnish : which can Ohlf co'n^ii^t 
m a transmission to hiifl, bjf itiy cdirffeyahfcfe 
thkt yotarself or Mr. Mifflin Ml adtdse; bf a 
copy of the laws of Peilttfe;fllatila, frbdl the 
ori^n of the gotemtdfenit to thfe pTp*?^eiit M^l 
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tad journals of l^slative proceedings so fel* 
as in print ; — these latter contain (thongh rathtt 
disuse) as well a corrck^t general history of 
Pennsylvania Legislation, as of the origin and 
progress of improvement from time to tiihe iii 
our jurisprudence : — also a copy of a Report 
by Jared IngersoU, Esq. Attorney-general oil 
criminal law, and a bill predicated thereon^ 
consolidating and amendatory of bur present 
code, but not yet finally adoptefd by the LegiS^ 
lature. On the subject of fundamental law, A 
copy of the Minutes of thfe Prbcfeediiigs of tW(k 
Convention, which frditied the preSfeilt cbristitli- 
tion of Pennsylvania, shall also bfe fUrnisiled \ 
likewise (if to be found in pritit) the Miiiiit(M di 
the Convention that framed the Constitution of 
1776, and those of the iDbiincil bf Cfehsbrs, 
who acted under the iittthority bf thdt instfil- 
nieJit,— to which I will add such bthfef ptiblicfl- 
tions as may appear Useful. 

Dallas's and Binney's Reports of Adjudiba* 
tions by the Highest Judicial Tribunal in thfe 
State, I presuttie will bfe ei^sentisil ; itese are riof 
for sale here, but can be procured by his agent 
at Philadelphia. 

Aided by these miiniment^ and ptiblicatiofftt^ 
Mr. Benthani will he enabled by his talent and 
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research, to mature and shape his system for 
submission officially to the L^islature.^ I 
prefer this course for the obvious reason, that 
Executive Suggestion proves not always a re- 
commendation for the adoption, by a free L^is- 
lature, of the best digested, and speculatively 
most approved,, propositions ; — such are more 
frequently, perhaps sometimes unfortunately, 
passed over with silence, than acted upon by 
practical men, who, though the Representatives!, 
of a practically virtuous people, yet differ as 
widely about the means for effectuating the me- 
lioration of the condition of man, as differ their 
local situations, their pursuits, and consequent 
feelings and opinions. 

That the result of the labours of his life, dli 
the all-interesting subject of his letter, should 
be presented for consideration here, untram- 
melled by any suggestions and prescriptions of 
another, will be, I am persuaded, more accept- 
able to the L^islature, and more gratifying to 
the philanthropic Mr. Bentham : and if even- 
tually I shall be the medium of communication, 



* May 30tb, 1817.— Unfortunately, neither the above- 
mentioned, nor any others from the respectable quarter in ques- 

» 

tion, except the printed paper, from which an extract is 
given in No. V. have as yet come to hand.— J, B. 
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to give purely the emanations of his own mind, 
will relieve me from a sacrifice of feeling which 
I should be compelled to make, if his system 
had acquired the slightest feature from a hand 
so incompetent as is my own. 

Be pleased, Sir, to make known to Mr. 
Bentham the contents of this letter, together 
with my sincere wishes for his persond happi- 
ness, and for the prolongation of his useful life. 

For yourself, Sir, please accept assurance of 
j^ard. 



SIMON SNYDER. 



D. M. Randolph, Esq. 

Wittiamsburgh, Virginia, 



No. V. 

Extract from a printed Paper ^ signed Simon 
Snyder, dated Harrisburgy December §thj 
1816, James Peacock, P^rinte9\ intituled 
Governor's Message to the Setuite and 
House o/R^esentatives of the Commonwealth 
of Pennsylvania^ cotUaining seven pages. It 
came inclosed in a Letter from the said Go- 
vernor to David Mc:ade Randolph, Esq. 
Williamsburghy Virgimay and by him trans- 
mitted in a Letter dated from thence 18th 
Jan. 1817, and addressed to Jeremy Ben- 
THAM, Esq. Queen's Squxxre PlacCy West- 
minster^ London^ by whom it was received 
29th March, 1817. 

It commences with the words, Fellow 
Citizens, &c. 

In page 4, is a paragraph in the words fol- 
lowing, viz. 

^^ This occasion is embraced to submit to 
the Legislature a communication made to 
the Governor by Jeremy Bentham, of Lon- 
don, on the subject of public law ; which, 
though dated 14th July, 1814, was not re- 
" ceived until after the adjournment of the last 
Legislature. As this philanthropic conmiU'- 
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" nicatioQ arose out of suggestions of our es- 
'^ teemed fellow-citizen Albert Gallatin, his 
" letter to the Governor and Mr. Bentham's 
'^ are herewith submitted, and also a letter from 
" the Governor, and other papers connected 
with this highly interesting subject. The 
L^slature will determine whether, under 
^' the circumstances of our as yet unconsoli- 
dated system of civil and criminal polity, we 
can, in the prosecution of this important 
work, be benefited by the labours of the be- 
" nevolent Mr. Bentham." 
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No. VI, 

Stueen-Square Place, Westminster, 
London, May, 1814. 

Sire, 

The object of this address is to submit 
to Your Imperial Majesty an offer relative to 
the department of Legislation. 

My years are sixty-six. Without commission 
from any Government, not much fewer than 
fifty of them have been occupied in that field. 
My ambition is to employ the remainder of 
them, as far as can be done in this Country, in 
labouring towards the improvement of the state 
of that branch of Government in Your Majesty's 
vast Empire. 

In the year 1802, a work, extracted, as there- 
in mentioned, fi-om my papers, was by Mr. Dur 
mant of Geneva, published at Paris, in three 
volumes, 8vo. under the title of Traitis de Legis- 
lation Civile et Penale, ^c. 

In the year 1805, a translation of it into the 
Russian language was published at St. Peters- 
burg, by order (if I am rightly informed) of 
Your Majesty's Government. 

o 
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Since the publication of that work, Europe 
has seen two extensive bodies of law promul- 
gated within its limits : one by the French Enir 
per or J the other by the King of Bavaria. These 
two are the only bodies of law of any such 
considerable extent, that have made their ap- 
pearance within the last haJf century. Of the 
one promulgated by the French Emperor^ a 
complete penal code formed a part. In the 
preface to that authoritative work, my unautho- 
ritative one is mentioned with honour : among 
the dead^ Montesquieu^ Beccaria^ and Black" 
stone; among liviTig names, (unless it be for 
some matter of fact) none but mine. In the 
Bavarian code drawn up by Mr. Bexon^ much 
more particular as well as copious mention is 
Uiade of that work of mine, much more eulogy 
bestOM'ed upon it. 

In France^ under the immediate rod of Na- 
poleon — in Bavaria^ under the influence of Nar 
poleon— the generosity displayed by the notice 
thus taken of the work of a living Englishman, 
could not but call forth my admiration. 

Approbation is one thing ; adoption is another. 
With mine before them, both these modern 
works took for their basis the jurisprudence of 
ancient Rome. Russia at any rate needs not 
any such incumbrance. 
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In the textnre of the human frame some 
fibres there are which are the same in all places, 
and at all times: others, which vary with the 
place, and with the time. For these last it has 
been among my constant and pointedly mani- 
fested cares, to look out and provide. Of the 
particularities of Russia, I am not altogether 
without experience. Two of the most observant 
years of my life were passed vnthin her limits. 

Codes upon the French pattern are already 
in foil view. Speak the word, Sire, Russia 
shall produce a pattern of her own ; and then 
let Europe judge. 

To Russia, it is true, I am a foreigner. Yet 
to this purpose scarcely more so than a Cour- 
lander, a Livonian, or a Finlander. In point 
of local knowledge, to place me on a level 
with a native of Russia — to me as to them — ^in- 
formation in various shapes could not but be ne- 
cessary. Any such assistance, no person could 
ever be more ready to supply, than I should 
be solicitous to receive and profit by it. 

In my above-mentioned work, a sample of a* 
pemd code is exhibited. In the first place, what 
I should humbly propose, is — to do what re- 
mains to be done for the completion of it For 
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this purpose, not many months would I hope 
be necessary. 

Sovereign and Father — in this double cha- 
racter it is on all occasions Your Majesty's 
wish and delight, to shew yourself to your 
people. In this same character, even on the 
rough and thorny ground of penal law — in this 
same happily compounded character, address- 
ing them through my pen, your Majesty would 
still shew yourself. The Sovereign T)y his com- 
mandsy the Father by his instructions : the Sove* 
reign not more intent on establishing the neces- 
sary obligations, than the Father on rendering 
the necessity manifest ; — manifest to all men ; 
and, at every step he takes, thus justifying 
himself in their sight. 

Reasons — yes, it is by reasons alone, that a 
task at once so salutary and so arduous, can be 
accomplished: — reasons— connected, arid that 
by an undiscontinued chain of references — on 
the one hand, with the general principles from 
which they have been deduced; on the Other 
hand, with the several clatises and words in the 
text of the law, for the justification^ and at the 
same time for the elucidation of which, they 
have respectively been framed. An accompa- 
niment of this kind would fprm one of the pe- 
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culiarities of my Code : a sample is given in my 
above mentioned Treatises. 

This sample was a challenge to legisla- 
tors : the well-intentioned but strictly-shackled 
Frenchmen shrunk from it. How acutely 
sensible they were of the usefulness of such an 
accompaniment — ^how they wished, and how 
they feared to expose their works to so search- 
ing a test — how they tasked themselves to pro- 
duce a sort of substitute to it — (I mean a mass 
of vague generalities left floating in the air, and 
destitute of all application to partiCtilars) — how 
sadly inadequate is that substitute — what ex- 
cuse is given for the deficiency, and how lame 
is that excuse — all this may be seen in their 
respective works. 

All comprehensiveness^ conciseness^ uniformity j 
simplicity — qualities, the union of which is at 
once so desirable and so difficult — such, as &r 
as concerns the choice of words, are the quali- 
ties for which the nature of the work seems to 
present a demand. To infuse them into it, 
each in the highest degree which the necessary 
regard to the rest admits of, would on this, as 
on aH similar occasions it has been, be to my 
mind an object of unremitting solicitude. With 
what promise of success let the above men- 



88 

tioned sample speak. Whosoever sees that 
one party sees, to all such purposes, the whole. 

In the midst of war, and without interruption 
to the successes or to the toils of war, a line 
or two from your Majesty's hand would suffice 
to give commencement to the work : — to this, 
the greatest of all the works of peace. 

As to remuneration, the honour of the pro- 
posed employ, joined to such satisfactions as 
would be inseparable from that honour, com* 
pose the only reward which my situation ren- 
ders necessary, the only one which my way of 
thinking would allow me to accept. 

# 

With all the respect, of which the nature of 
this address conveys so much fuller an assurance 
than can be conveyed by any customary form 
of words, my endeavour would be to approve 
myself. 

Sire, 

Your Imperial Majesty's 

Ever faithful servant, 

JEREMY BENTHAM. 

To the Emperor of all 
the Russias. 



No. VIL 

Alexander I. Emperor of all the Russias io 
Jeremy Bentham, London. Written with 
his Imperial Majesty's own hand, in answer 
to the above J No. VI. 

jrench original. 

Monsieur, Cest avec un grand int6r^t 
que j'ai lA la lettre que vous m'avez 6crite, et 
les ofires qu'elle contient d'aider de vos lu- 
mi^res les travaux 16gislatifs qui auraient pour 
but de donner un houveau code de loix k mes 
sujets. Cet objet me tient trop k ccB,ur, et j'en 
connais trop la haute importance, pour ne pas 
d6sirer, pendant sa confection, de profiter de 
votre savoir et de votre experience. Je pres- 
crirai k la commission qui en est charg^e, 
d'avoir recours k vous, et de vous adresser ses 
questions. Recevez en attendant mes remerci- 
mens sinc^res, et le souvenir ci-joint com me 
une marque de I'^stime particuli^re que je vous 
porte. 

ALEXANDRE. 

Vienne, le ^ Avril, 1815. 



ENGLISH TRANSLATION. 

Sir, It is with great interest that I have 
read the letter which you have written to me. 
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and the offer it contains to give the aid of your 
enlightened mind to any such labours in the 
field of l^slation, as may hs^ve for their object 
the giving to my subjects a new body of laws. 
This object I have too much at heart, and am 
too well apprised of its high importance, not to 
be desirous, while that business is in hand, of 
availing myself of your knowledge and experi- 
ence. X shall direct the Commission, which 
stands charged with it, to have recourse to you, 
and to address to you its questions. Receive in 
the mean time my sincere thanks, and the an- 
next keep-sake* as a token of the particular 
esteem in which I hold you. 



ALEXANDER. 



Vienna, 44 April, 1815. 



* This " souoerdr^* was contained in a small packet, closed 
by the Imperial seal. In an accompanying letter from a Mi- 
nister, in the suite of his Imperial Majesty to a Russian Gen- 
Ueman of distinction then in London, it was spoken of by the 
description of '' tut bague de prix/* a valuable ring. The 
packet was returned with the seal unbroken : the reason will 
be seen presently. 

While the Emperor was still in London, Prince Adam 
Czartoriski, being apprised of the habitual state of seclusion 
to which my pursuits have condemned me, obtained through 
the intervention of a common friend, the aaturance that the 
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door of my hermitage should he open to him, for the purpose 
of a request he wished to make to me for my eventual assis- 
tance in relation to a Code of Laws, of the concession of 
which some 'expectation was at that time entertained. He 
came accordingly, and was received with the respect com- 
manded by his well known character, and the cordiality pro- 
duced by the remembrance of old acquaintance. Being at 
that time in a state of constant attendance on his Imperial 
Majesty, this Prince had already for some time been, and 
for a considerable time continued to be, universally regarded 
as the destined Vice-Roy of the then future Kingdom. The 
intentions of his Imperial Majesty with relation to it were at 
that time either not yet formed, or not yet disclosed : but, if 
not the hopes, at any rate the wishes, of the Polish nation 
pointed to the comparatively at least, and in no considerable 
degree even absolutely, excellent Constitutional Code, which 
towards the reign of the amiable and unfortunate Stanislaus 
had been brought forward under his auspices^ 

The eventual assistance desired was no sooner asked than 
promised. But, every thing depending upon the perhapt 
unformed and at any rate unscrutable will of his Imperial Ma- 
jesty, every thing that was said on that subject was, on the 
Prince's side naturally, and on my own carefully, confined 
to generals. 

As to the Imperial Letter, — having received it in Jun^ 1815^ 
early in the next month I sent a reply of considerable length, 
sending at the same time a copy of it addressed to the Prince/ 
whom I understood to be still in attendance on the Emperor. 

On the subject of the nng,— observing that so distinguished 
an honour at that of a letter under his Imperial Miyesty'i own 
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faandf divested of their value zXi such ordinary favours as the 
packet was said to contain^ I begged leave to refer his Ma- 
jesty to the letter thus remunerated^ for a proof of my inability 
to accept any thing to which any pecuniary Yalue could be 
attached. 

In regard to the Commission or Board in question, — 
I took the liberty of saying, that 1 would hazard the 
prediction, that from that quarter no such, nor any other 
questions, would ever be addressed to me : that, as to the Mi- 
nister — in whose hands the management of the business was 
lodged, — partly from such of his productions as I had seen in 
print or manuscript, partly from the special and separate 
reports of divers well-informed persons, I was myself pretty 
well informed of the state of his qualifications for thiainost 
important of all functions : that I was but too fully persuaded 
of his incompetency for any higher task than that of collecting 
materials : that he was already much better acquainted with 
my works than it was agreeable to him to be : that his colour 
might, if his Majesty pleased to make the experiment, be seen 
to change at the bare mention of my name : that I was fully 
and particularly apprized of the money which in the shape of 
salaries had been employed in the formation of that depart- 
ment : that the managing head being thus incompetent, the 
result would be, — that, to any other purpose than that of col- 
lecting materials, the whole amount was expended in waste : 
that not^to speak of other instances with which the public was 
but too well acquainted, the appointment made oFsuch a per- 
son was of itself a proof but too conclusive, of the sad dearth there 
was in that ¥ast Empire, if not of persons actually possessed, of 
persons as yet known to be possessed, of the qualifications ne- 
cessary for such a work : that if any such questions, as his Ma- 
jesty could have had in view, were to be addressed to me, the 
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only shapei in which I could gire an answer capable of being 
of use, would be that of a complete Outline of a body of law, 
such as I had already offered to sketch out : that if his Ma* 
jesty would be pleased to call for such awoii^ at my hands, 
and at the same time invite all persons in general, and his 
own subjects of both nations in particular, to exhibit works 
in competition with mine^ — ^he might thus not only bring under 
his eye the whole existing stock of appropriate talents, but 
give birth to an indefinite increase ; and thus, at little or no 
expense, establish a School <tf LegialoHon, — and thereby make 
the best provision possible for filling his situations in the de* 
partment in question, with persons of whose aptitude finr 
the functions of it the most apposite and conclusive proolb 
had been afforded : that in the first instance the expedient 
might be tried in Russia, or in Poland, or in both countries 
at the same time: and that, as to my own part, in Po- 
land in the hands of Prince Czartoriski, I should be sure of 
the absence of all such opposing tricks, as I should be sure 
of the presence of, in the other case. 

After a letter to any such effect as the above, so far as con- 
cerned Russia, my expectations, it may well be imagined, could 
not be sanguine : but so far as concerned Poland, — on the sup- 
position of Prince Czartoriski's being what he was at that time 
universally said to be about to be, such was the known 
benignity and indulgence of his Imperial Majesty's disposi- 
tion, there might, it seemed to me, be still a chance. From 
the Prince at any rate, though scarcely from his Majesty, I 
was still in expectation of an answer, — ^when, on a sudden, — 
my situation being at that time at a distance from the center of 
intelligence, — I learnt from the public prints, that the appoint- 
ment of Vice-Roy, over the newly organized or rather dis- 
organized remnant of the once Republican Kingdom, had 
been given to a name that I had never heard of. 

Afteit 
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After this, the treaties that were made public, rendered it 
bat too manifest, that, together with so many other looked 
for Constitutions, the Constitution of Poland had taken its 
seat on the same cloud with Utopia and Armata : that what 
remained of that unhappy country under its own name, had 
been finally swallowed up in the ^Iph of Russian despotism : 
that, in a word, engagements are regarded as binding, by 
those alone who <;annot violate them with impunity ; and 
that of that modem Hofy League, which in its spirit is so 
congenial to that of the original one, it is a fundamental 
principle, — ^that, in the hands of the ruling and subnding 
few, the nearer the condition of the subject'tnam^ can be 
brought to the condition of the beasts of the field, the better 
it will be for the interests, eternal as well as temporal, of all 
parties. 



* 



No. VIII. 



(CIRCULAR.) 



ON CODIFICATION. 



To the Governor of the State of 



Sir, 



Queen's Square Place, Westminster, 
, London, June, 1817. 



On the subject of Codification, an offer of 
mine, in the design of which, the State, over 
the councils of which your £x£ellency pre- 
sides, was included, may be seen in a letter 
which I took the liberty to address to Mr. 
Madison^ in his then character of President 
of your United States : — of this letter a copy, as 
exhibited in and by No. 1. of the accompanying 
set of printed documents, solicits the honour 
of your acceptance, in the view of its being 
submitted to the competent authority in your 
State. No. IL is a copy of the answer re- 
ceived by me from Mr. Madison. No. III. is 
a copy of a letter, addressed, by Mr. Gallatin^ 
at that time Minister Plenipotentiary from your 
Union to this Court, to Mr^ Snyder, then Go- 
verfior of Pennsylvania, recommending to his 
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notice the one which follows. No. IV. is the 
copy of a letter written by Mr. Snyder on the 
subject of it. In No. V., being an extract of a 
Message delivered by his Excellency to the Le- 
gislative Body of his State, may be seen the 
notice which on that occasion he was pleased 
to take of it. 

In the view taken of the subject by Mr. Madi- 
son, it happened not to be competent to the high 
situation at that time filled by him, to give to 
the offer in question the advantage of his sanc- 
tion in any of the forms, which, for want of a 
sufficient acquaintance with the Constitution of 
the United States, I had taken the liberty of 
submitting to his choice. Nevertheless, after 
s6 substantial an approbation as has been be- 
stowed upon the offer in question, not only by 
those other distinguished Citizens of your United 
Commonwealth, but by your late President 
himself, to wit, in and by the very letter in 
which he declined making, in a direct way, the 
proposed communication of it^ hereby take the 
liberty of submitting to your notice that same 
offer, as described in the accompanying letter 
to Mr. Madison, now printed for that purpose ; 
and, forasmuch as of the twenty different States 
of which your Union is composed, if the offer 
in question has any claim to regard in any one, 
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so has it in every other — ^hence the universality 
of the currency^ which it has been my endea- 
vour to give to it, and hence accordingly the 
word circular^ by which an intimation of that 
endeavour is conveyed. 

As to the nature of the communication,— «• 
though it is not in the number of those which 
come every day to be made and received in the 
ordinary course of public business, yet if in your 
judgment any prospect of useful service to the 
State over the councils of which you preside 
shall appear Xo be afforded by it, the circum- 
stance of its singularity will not of itself, 1 am 
confident, operate as a bar to any such attai*> 
tion as, in consideration of the importance of 
the subject might otherwise be deemed proper 
to bestow upon it. 

Having of late the good fortune to be not 
altogether unknown to Mr. Adams, at that 
time Minister Plenipotentiary from your Union 
to this> Court, and at present your Congressional 
Secretary of State, who has moreover done me 
the honour to take charge of all the several 
papers above-mentioned, for the purpose of 
facilitating the transmitting of them to tiieir 
respective destinations,^ — I take the liberty of 
mentioning that gentleman aa being neitiier 
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unable, nor 1 dare flatter myself unwilling, to 
afford, in relation to the person thus addressing 
you, any satis&ction that may happen to be de- 
sired. 

On the occasion of the offer thus made, of the 
Outline of a complete body of law for the 
use of any political State, as a work, which, 
though the foundations of it have so long ago 
been laid, remains yet to be completed, — it is 
matter of no small r^^t to me, that a corre- 
spondent number of copies, of a work containing 
a very considerable sample of the work now pro- 
posed to be executed, cannot accompany this ad- 
dress : I mean the work intituled Traites de Le- 
gislatian Civile et Penakt ^c. in three vols. Svo. 
Paris, 1802. The case is— that, though got up 
firom some unfinished papers of mine written 
in this my own language, (the fundamental 
principles of it, so far as concerns the penal 
branch, having moreover been laid down in my 
Introduction to the Principles of Morals and 
Legislation^ published so long ago as the year 
1789, but for this long time out of print) yet no 
translation of that work into this same language 
has ever yet been published : and that, of the 
3,000 copies which at the time (Anno 1802) 
were printed at one impression, none (it is be- 
lieved) are now to be found on sale in this 
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country, nor by this time probably -at Paris, 
where it was printed : and, by one cause or 
other, equally out of my reach have been placed 
two other works published in French, in like 
manner, from my unfinished papers, by my 
above-mentioned friend, viz. ThtoHe des Peines 
et des Recompenses^ ^c, and Essai sur la Tac- 
tiqv£ des AssembUes^ Politiques. Thus it hap- 
pens, that so far as concerns the penal and 
civil branches of law, the only documentary 
evidence herewith transmissible, from which any 
conception of the work now proffered can be 
formed, is the testimonial evidence, composed 
of the letters hereto subjoined, together with 
the several official testimonies, spoken of or al- 
luded to, in my above-mentioned and hereto also 
subjoined Letter to President Madison, and a 
Letter of mine to the Emperor of Russia, 
which, with his Imperial Majesty's answer and 
my reply, is also designed to accoippany this 
address. It is my ambition to approve my- 
self, 

Sir, 

Yours and your Country's 

Diligent and faithful servant, 

JEREMY BENTHAM, 



H 
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PART 11. 



PUBLIC INSTRUCTION. 



No. I. 



Letter from His Excellency Wilson Cxvct 
Nicholas, Governor of Virginia^ on thesvh- 
ject of Public Instruction. Addtessed (the 
copy cf which this is a transcript ) to His Ex*' 
ceUency JoH*f QtJiNCY Adams, Minister Pleni-' 
potentiary from the United States^ Londonr^ 
Received hy him 17 th Sept. 181 &. 

(gircular.) 

Akhffumd, May 90ih, 1816. 

Sir, 

By ft r'esoltittoti of the General Assembl j 
<3f Vil-ginia, the President atid Directors of the 
Litef*ry Fund afe requested to digest and re* 
port a system of public educattion, calculated 
to give effect to the appropriations made to that 
object, by the Legislature, and to comprehend 
id sueh system the establishment of oile l/ni* 

H 2 
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versity, and such additional Collies, Acade- 
mies, and Schools, as shall diffuse the benefits 
of education throughout the Commonwealth^ and 
such rules for the government of such Univer- 
sity, Colleges, Academies, and Schools, as 
shall produce economy in the expenditures for 
the establishment and maintenance of good 
order and discipline in the management thereof. 
As President of the Board, the duty devolves 
on me, to collect from every source the informa- 
tion necessary for this important object. 

The great cause qf Literature and science is 
not local in its nature, but is an object of interest 
to the whole huvnan species. The Commonwealth 
of letters embraces every region^ however remx)te. 
It cannot fail to excite pleasing emotions in 
every enlightened American, to perceive that 
Virginia has taken this subject under its patro- 
nage, and devoted a fund to its accomplish- 
ment, " virhich is annually increasing.i-To you, 
Sir, I think it proper to address myself, know- 
ing your attachment to Literature, and feeling 
great confidence,^ that you will not consider 
your valuable time mis-spent in communicating 
any ideas which may promote so useful an 
object. 

» 

1 can assure you, they will be received with 
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that high sense of obligation which their im- 
portance must inspire. 

I have the honor to be 

With great respect, Sir, 

Your humble Servant, 

WILSON GARY NICHOLAS * 



* Note wellj in conjunction with the end proposed hy this 
presiding Citizen of this American State, the means employed 
by him for the accomplishment of it : end in view, maximizing 
the subserviency of the proposed Institution, to the public ob- 
jects to the furtherance of which it is directed : viz. maxi- 
mization of the qtmntity and value of the body of intellectual 
endowment and active talent in the several shapes in ques- 
tion : in other words, maximization of the extent, as measured 
by the number of the individuals in question : — of the extent to 
which, as well as of the degree of promptitude with which, 
communication of the several branches of Instruction shall 
respectively be made : means, employed for compassing the 
end — collecting from all nations the appropriate lights. 

Compare, with the course taken by Government in this 
Anglo-American nation, the course taken in relation to the 
same part of the field of thought and action, by the govern- 
ment of the English nation, from which it sprung. Under 
the dominion of sinister interest, and interest-begotten pre- 
judice, — by government and by individuals, the benefit of 
the endowments employed as means of instruction confined 
— studiously and anxiously confined-^to such individuals of 
the rising generation, whose parents wiU submit to fetter their 
minds, by confining them to prescribed forms of religious 
exercise, to which, on pain of exclusion ,from the proffered 
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benefit^ their assent is forced : assent, for the proqurement of 
which, if it were not mendacious, the force thus employed 
would be useless. 

On this, as on all other occasions, end in view of a Repre- 
sentative Democratic Government, maximization of the bene- 
fit ip the univtrsal interest '.^^--end in vietxf of Monarchical 
Government, as determined by the very nature of the Govern- 
ment, maximization of the benefit to the separate and sinister 
interest of the ruling one, and the sub-ruling few : — means 
employed, perpetual addition to the force and efficiency of a 
selfish tyranny: to the yoke of a self-blinded and abject 
servitude. 



No. II. 
(CIRCULAR.) 



To the Governor qf the State of 

Skieen'Square Place, Westmiruter* 
London, June, 181 7, 

Sir, 

This letter waits upon you, in company 
with one on the subject of Codification. By 
that letter the offer is m^de of a work to be 
eventually undertaken in future: by the pre- 
sent one, your acceptance is requested for two 
works, both of them already executed. One 
of them is comprised in the compass of a sin- 
gle whole sheet Table : it consists of a sum* 
mary view of the system or mode of instruc- 
tion, termed sometimes the new system of in- 
structiony sometimes, from the inventors, the 
Bell and Lancaster system, the utility of which 
has already, in so many other countries as well 
as in that which gave it birth, received such am- 
ple testimony from experience^ In the sheet in 
question, there is very little that can be called 
mine, except the compression and arrangement 
which I have endeavoured to give to the matter 
of it. Of the opinion^ which, by a judge of 
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acknowledged and official competence, Comte 
Delasteyrie, has been formed of the sort and 
degree of service rendered by the execution of 
this minor and subordinate task, the expression 
may be seen in a letter from Paris, with which 
I was honored by that gentleman, in conse- 
quence of a copy of this same Table, which 
without any accompanying letter had been trans- 
mitted to him. 

The other is a work altogether my own, in- 
tituled Chrestomathia^ written for the purpose 
of extending, and applying to the ulterior and 
higher branches of learning, for the use of the 
higher and more opulent classes, the mode of 
instruction, already applied with such undis* 
puted success, to the primordial and elementary 
branches, for the use of the least opulent, and 
most populous classes. The proposed institu- 
tion having already, in a quantum nearly suffir 
cient for its commencement, received the re- 
quisite pecuniary support from a number of dis- 
tinguished characters, — a building, upon a new 
plan of architectural construction, styled the 
Panopticon plan, the idea of which first origi- 
nated with my brother, (my only and younger 
brother, Sir Samuel Bentham,) is on the point of 
being commenced, within view of St. James's 
Park, in a quarter of my garden which ha^ 
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been allotted to the purpose. As to the book 
intituled ChrestonuUhia^ though it has not as 
yet quite reached the extent originally pro- 
posed to be given to it, it may, as to the main 
purposes of it, be considered as a work already 
executed. It has not yet been made public in 
this country in the way of sale, but is ex- 
pected to be out in a few days. What there is 
of it at present consists of two Parts. Of Part 
I., being all of it the printing of which had been 
completed, a copy, in compliance with the 
general invitation, given in a printed circular 
by the then Governor of Virginia, dated Rich- 
mond, MaySOth, 1816, and received in London 
on the 17th September of that year, was soon 
after, by Mr. Adams, to whom, in his quality of 
Minister Plenipotentiary of the American United 
States, a copy of that Circular had been ad- 
dressed, received from me at his desire, and 
transmitted to the State from whence the invi- 
tation came. Of Part II. — consisting of an Essay 
of the logical kind, on the subject of Nomencla- 
ture and Classification, the need of which had 
been suggested by the General Map of the field 
of learning, described by Lord Bacon, and 
executed by D'Alembert for the first French 
Encyclopedia, the publication had waited for 
some Tabular Sketches, the printing of which 
has just now been completed. 
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:- A circumstance^ by reason of which this 
work on Nomenclature and Classification in 
general may, in addition to its more general 
and principal use, be considered as forming a 
not altogether unapt accompaniment to the ofier 
made of the draught of an all-comprehensiye 
Code of Law, is this : — viz. that in the aggregate 
of the logical conceptions to which expression 
is given in this Part of Chrestomathia, a sort 
of instrument is supposed to have been con- 
structed, by the help of which a new sort of 
security is supposed to be afforded, for the 
connected qualities of clearness^ correctness ^ 
and campleatness : qualities, upon the degree of 
which so essentially depend, whatsoever bene* 
ficial effects can be looked for from a discourse 
et any kind, and in particular from any dis« 
course designed to produce the effect of law. 



No. III. 

Paris, ce 9S Aout, 1815. 
MoNSIClUBy 

J 'a I re^u votre 2d Table Chrestomathique 
sur le syst^me de Lancaster. L'ordre sys- 
t^inatique et precis, avec lequel vous tracez les 
avantageSy Timportance, et les applications, que 
pr6sente ce iiouveau moyen d'instniction, ap- 
pregdra ^ I'Europe k mieux connoitre toute son 
importance, et vous contribuerez ainsi k Ini 
donner un plus grand d^velopement. 

Nous faisons des efforts pour parvenir au 
grand b^t que se proposent tons les philan- 
thropes ^cl^^ir^s de I'Angleterre. Nous ne pou- 
VQPS pas y paryenir avec la mdme rapidity, v6 
l(ss qijrcQpstances d6sastreuses qui accablentla 
JFfai^pe, e( le ^yst^me de destruction et de ra* 
yage qui y I'l^gne. Mais les mauvaises choses 
fi'put qu'mi temps, et esp6rons que celui des 
bonnei^ ^ririv^ra un jour. 

Je ei^is bieii flatt^ que cette circonstance me 
procure le plaisir de vous t^moigner les senth 
^eps 4'e<Btiine et de v^n^ration que m'ont pro- 
fUrd depuis loDg-temps vos travaux, si utiles k 
V'l^HWaBi^, 

C. P. DELASTEYRIE. 
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translation. 
Sir, 

I HAVE received your second Chrestoma- 
thic Table, relative to the system, of Lancaster. 
The systematic and precise order, with which 
you trace the advantages, the importance, and 
the applications presented by this new instru- 
ment of instruction, will render Europe better 
acquainted with the whole compass of its im- 
portance, and you will thus contribute greatly 
to, the developement of it. 

Our exertions are directing themselves to the 
attainment of the great end, which the en- 
lightened philanthropists of England propose 
to themselves. We cannot make our way 
towards it with the same rapidity, by reason 
of the disasters in which France is overwhelmed, 
and the system of destruction and ravage which 
has place there. But the bad things of this 
world have but their time, and one day, let us 
hope, the good ones will take their place. 

It is a circumstance very flattering to me, that 
the occasion afibrds me the pleasure of testify- 
ing those sentiments of esteem and veneration, 
which in my mind have for this lon^ time been 
among the fruits of those labours of yours, which 
have been so useful to mankind. 

C. P. DELASTEYRIE. 



No. IV. ■ 

Notice concerning Chrestomatkia^ by the Paris 
Lancasterian Instruction Society. 

Report of the* British and Foreign School 
Society to the General Meetings Dec. 12, 
1816. Extract. 

Appendix^ p. 20. A " General Report^'' made 
hy the Parisian Society^ " on the situation of 
** Schools established on the principle of Mur 
^^ tudd Instruction in the Departments^ the 
** Capital^ and its Vicinity^ followed by an 
" Extract from Foreign Correspondence: — 
" read by M. Jomard, one of the Secretaries of 
" the Society^ at the General Meeting of the 
" 23d of August, 1816." 

Ibid. p. 28. — England.r—We have received 
from England interesting accounts on the im- 
provement of Schools, particularly on the ap- 
plication of the system to the Instruction of 
Adults, which will be the object of a separate 
Report. 

The account of the establishment, projected 
in London by Mr. Bentham, to turn the new 
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system to the profit of the middling class of so^ 
ciety, and apply it to the ftiition of Languages, 
Drawing, and Sciences, is the most impor- 
tant information that the Society have received 
from England, since the last General Meeting. 
The method has just been introduced into the 
English School of Artillery^ for the instruction 
of Mathematics: and new Greek and Latin 
Grammars have been compiled to serve for the 
study of those languages on the same princi- 
ples. 
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with Tables. 
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No. I. 

Jeremy Bentham^ London, to Simon Snyder, 
Governor of Pennsylvania. 

London, July, 1814. 

Sir, 

In transmitting the herewith inclosed Let- 
ter addressed to your Excellency by Mr. Gal- 
latin, together with some copies of a now first 
printed Letter of mine, addressed and sent 
in October, 1811, to President Madison, — ^it 
will be necessary for me to accompany them 
with some account of the incidents that hare 
led to this my respectful address. From a 
common friend of Mr. Gallatin's and mine, I 
understood, not long ago, that for some time 
past he had been expressing a desire to see me. 
I accordingly called upon him at his then resi- 




dence in Orchard Street. Thinking the oppor- 
tunity a favourable one, for learning whether 
my abovementioned letter to the President, 
a printed copy of which is here inclosed, had 
come to hand, — I went with the MS, brouillon 
of it in my pocket. I was received, with the 
most unequivocal tokens, of that favourable 
opinion, which is so gratifying to me, and of 
which that letter of his to you contains the 
expression. I found him almost at the very 
moment of his then expected departure from 
this country. Under these circumstances, in 
the course of a conversation carried on on both 
sides with the necessary rapidity, I took out of 
my pocket the MS. abovementioned; speaking 
of it as a thing which, had time permitted, it 
had been my wish to have submitted to his pe- 
rusal. Uqderstanding the drift of it, be insisted 
upon my leaving it : and a plan of future inter- 
course on the subject, adapted to the various 
Contingencies to which his own local situation 
stood for some time exposed, was* settled be- 
tween us. I had the scarce expected pleasure 
of seeing him two or three times after that, 
though no more than once only for any conti- 
nuance. He was, I believe already gone, when 
this of his to you was delivered to me: so that, 
had it been my wish, — though I know not why 
it should have been,: — ^to have seen it in any 



manner altered, whether by omission, addition, 
or substitution, it has not heea in my power. 
In this account of it is implied the circumstance 
of its having been sent to me open. To this 
circumstance I owe the faculty of submitting to 
you some of the following explanations. 

I found him well acquainted — ^not only with 
those two works of mine, which he spoke of as 
haying been edited in French by my friend Mr. 
Dumont — the first at Paris anno 1802, the other 
in London anno 1811 , — but with a preceding one 
in English, Edited in my own name by the title 
of An Introduction to the Principles of Morals 
and Legislationy London, 1789; which was the 
forerunner, and, as far as it extended, formed 
the basis, of the earliest and most extensive of 
the two in French. Being in English ; I regret 
that, on the present occasion it is altogether 
out of my power to find a copy to present to 
you: it having for many years been out of 
print. About five and twenty years^ ago (he 
said) it was put into his hands by Colonel Burr: 
and from that time (he was pleased to say) he 
considered himself as my pupil. 

It was in October, 1811, as above, that my 
letter addressed to the President was dis- 
patched out of my hands. It went, accompa* 
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nied with two recommendatory lettei^, from 8 
peri^on of eminence here, to two persons of 
Tery high eminence in the United States, widi 
whom he was well and personally acquainted. 
From that time to this, no tidings of it have ever 
reached me. At the time of its going out of 
my hands, being at a distance from London, 
several circumstances concurred in preventing 
me from being precisely informed of the details 
of its transmission. Supposing it received, 
various circumstances presented themselves as' 
capable of warranting the President in leaving 
it unnoticed. Mr. Gallatin, however, could not 
bring himself to believe that, being thus unno- 
ticed, it could have been received. 

The President of the Union being the person 
addressed, an observation of Mr. Gallatin was 
-^that it belonged not to a person in that oflSce 
to originate so much as a single law, relative to 
the internal concerns of any one of the Unite4 
States. My answer was — that that circum- 
stance was completely in my view : but that, 
on a subject of that nature and importance, in 
the character of an instrument of communicor 
tiony to any proper person in any one of those 
States, the highest of all persons comprised in 
the Union might serve, at any rate, as well aa 
any other person : and if so it were, that in the 



number of those States there were any one or 
more, to which the proposition were r^arded 
as capable of being of use, no one person could, 
in respect of situation, be more likely — few 
equally likely — to be informed who they were: 
and that what, in my obscurity, it had fallen in 
my way to hear, of the character of the person 
by whom that office was at that time filled, 
could not but plead in favour of that choice. 

Had the opportunity, which has produced to 
your Excellency the trouble of this address, 
fallen in my way at the time of writing that letter, 
— -it would, of course, have been to The Gth 
vemar of Pennsylvania that it would have been 
addressed, and not to The President of the 
United States. 

In that case, in several points of form, as de- 
termined by the difference between the two 
official situations, it would have, of course, 
been different : but in substance, the difference, 
if any, would have been so inconsiderable, that, 
to save the eventual waste of more labour, — ^in 
addition to that which, hitherto with so little fiiiit, 
has already been expended — I have, with the 
concurrence of Mr. Gallatin, taken the liberty 
to send it to you under its original address. 
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i While thus sitting at the feet of tny Gamaliel^ 
in a few minutes I saw before me, a map of the 
whole Union: of three compartments, one 
seemed to present rather an inviting prospect; 
another, but a faint one ; a third, none at all. 
In the foreground stood Pennsylvania^ placed 
there for specific reasons : in addition to such 
as are of a permanent nature, I beheld two temr 
porary ones : one derived from the character of 
the present Governor^ of which, at the same 
time (if I do not misrecollect,) he stated his con- 
ceptions as derived rather from general reputar 
tion, than from personal intercourse; the other, 
from the circumstance of his (Mr. Gallatin's) 
having, when a member of the. legislature of 
that State, had the satisfaction of seeing an in- 
dividual, (Judge Wilson^ by birth and education 
a Scotchman, in consequence of his recommen- 
dation, both as to the measure and as to the 
person^) appointed, for the very service here in 
question: to which satisfaction was added the 
expectation of finding, that, — although, on that 
occasion, the performance of the service was 
prevented, by the death of tlie person, by whom 
it was to have been performed,— yet the sense of 
the utility of it remains unchanged ; and the 
hopcy that upon his return (which he spoke of 
as probably not far distant,) to his residence in 



that State, the considerations, ^hich he should 
have to present on that subject, to the minds of 
bis fellow-citizens, would prove not to* have beeti 
deprived of any part of their efficiency by any 
intervening incidents. 

Inclosed (No. .) is that letter of Mr. Gal- 
latin to myself, by which this of his to you was 
announced and accompanied. From him. I 
have no authority for making any such commu- 
nication : since the time of my receiving it, I 
have neither seen nor heard from him. Yet, m 
making it, I can not charge myself with any 
such imputation as that of breach of confidence. 
Of a transaction, of which the welfare of man- 
kind in general, and of your State, Sir, in par^ 
ticular, is so manifestly the object, and the sole 
object,— (unless any personal satisfaction, deriv- 
able from the contemplation of the eventual 
auccess of the proffered labour, be worth con- 
sidering as a distinct object) — an object, the pur- 
suit of which is so perfectly and manifestly free 
fr^m all mixture of what is commonly under- 
stood by personal interest, and at any rate, 
from every thing included under the denomi- 
nation of sinister interest^ — of such a transac- 
tion it seems to me, that the circumstances 
can not be too particularly, distinctly, and eX'- 
tensively open to view : and as to the obscUre 
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individual himself who thns has the honour of 
addressing you, — of the favourable opiniota thus 
testified to be < entertained of him by such a 
man, should a proportionable measure of public 
r^ard be the eventual, as it can not but be re- 
garded as a natural consequence, — you will 
judge, Sir, whether, from an advantage of tUs 
80rt,-accruing to an individual, any just reason 
can be deduced, for depriving the public at 
large, — and that portion of it in particular, over 
which you preside, — of any benefit, of which the 
contemplation of such an end, pursued by 
such means, may naturally be productive. 

In the too short intercourse, which it has been 
my lot to hold with that illustrious citizen of 
your State, and servant of your confederacy, 
there was not a single word, to which on his 
own account in respect of present honour, as 
well as on the account of mankind at large, in 
respect of eventual profit in all imaginable 
shapes, it would not have been a satisfaction to 
me to see every d^ree of publicity given, of 
which human language is susceptible: there 
was not a word, the publication of which, could 
be unto me, on my own particular account, a 
source of regret. In regard to an event, the 
importance of which, supposing it to take 
place, will be of such conspicuous magnitude^ 
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scarcely can even the present, mnch less can any 
(iitnre generation, be altogether incurions to 
know the origin : and surely for such a work, 
a purer origin could not so much aii be wished. 

In relation to my Letter to the President, — 
after such apologies as his politeness su^ested, 
Mr. Gallatin, (it being agreed between us that 
it should be printed,) favoured me with two 
pieces of advice : observing at the same time, 
that he had read the Letter over but once, and 
that his wish and intention had been, before 
he gave, to that or any other eflFect, any defini- 
tive advice, to read it over a second time : un- 
fortunately for any joint consideration of the sub- 
ject between us, no such time could be found. 
At that same meeting, to express my deter- 
mination to make .my utmost profit, of an adr 
vice, of the value of which I was so fully 
sensible, was all that the time allowed of. 

Of these two recommendations, one was of a 
general cast, embracing all that part, in which, 
in considering what observations might be likely 
to pres^it themselves in the character of objec- 
tions to the whole proposal, I brought to view, 
in company with my answers, that which re- 
gards the circumstance of my being a foreigner. 
What was said in relation to that topic, had 
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preBented itself to his view (be said) as super- 
fluous : in the United States — in Pennsylvania, 
at least — that circumstance^ he thought, would 
not be likely to present itself of itself in the 
character of an objection: and that it was better 
not to raise up phantoms, which would not 
have appeared of themselves, and in regard to 
which, when once raised up, there was more 
danger of thus raising up, or furnishing arms to 
those who disapproved of the design, than as- 
surance of their being laid by those who ap- 
proved of it. 

In relation to this suggestion, — penetrated 
with that respect for the authority of my adviser, 
which every thing that I had ever seen or heard 
of him contributed so strongly to impress, I set 
myself to work but now, to expunge all such 
passages as it should appear to me that he had 
in view. But, when it came to the point, 1 found 
all that related to that circumstance, — considered 
as likely to be brought forward in the character 
of an objection, — so intimately, and, as to me it 
seemed, inextricably, interwoven with other 
matter, which, consistently with the requisite 
explanation, could not, without considerable 
disadvantage, as it appeared to me, be left out, 
— that I determined to let it stand untouched. 
flow the separation could be marde, I saw not, 
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without taking a considerable part of the whole^ 
and writing it anew. And for this task, desti- 
tute of that information, as well as eneourage- 
menty which his presence would have afforded 
me, — loaded too as I found myself with a variety 
of occupations, and vnth the additional weight 
of almost three years, which since the writing 
of it have elapsed, — my courage failed me. 

But, if you, Sir, who on various accounts^ 
can not but be still better qualified for deter- 
mining what is best to be done — what it would 
be advisable to expunge, and what to leave — ^if 
you. Sir, — on the supposition of the proposal's 
appearing to be, on public grounds, worth the 
labour, — would be pleased to take in hand, at 
this my humble request, and apply, the censorial 
spunge, — be assured of my grateful sense of the 
honour done me, as well as of my cheerful ac- 
quiescence. 

In his letter to yourself^ Sir, speaking of my 
works, " in most of them,*' (Mr. Gallatin, I ob- 
serve^ says,) " you will find peculiarities both 
of matter and style, and some suggestions 
which you will condemn as inadmissible or 
"inapplicable," 

In the letter that accompanied it to mysell^ 
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lie moreover says, — " Permit me to suggest, 
** with respect to your intended labours for 
^^ Pennsylvania, that she stands in much greater 
«< need of a system of civil or non-penal law 
than of a penal code, which is already much 
improved, and naturally daily improving. In 
f* the other branch, I include procedure, and 
even organization of Courts, as well as sub- 
stantive law:" (these terms, noftrpenal and 
substantive, the necessity of the case obliged 
him to take from me :) ** and there," (continues 
he) ^^ lies the great difficulty, both intrinsic and 
•* artificial;* 

Concerning the peculiarities above alluded to, 
at this distance from your State, my position 
has not enabled me to form so much as the 
slightest conjecture: and, most unhappily for 
me, from my Mentor, from whom I could have 
learnt every thing, time admitted not of my 
learning any thing. 

On this subject, — on which, had time admitted, 
I might, with the greatest ease, have poured 
out my whole mind to Am, — I am thus reduced 
to tJie necessity of addressing myself to you. 
Sir, at the risk of being found troublesome. 

^ Notwithstanding what you have seen above. 
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I can not but flatter myself Sir, with the hopc^ 

that you will agree with me in the opinion, that^ 

for reaping the greatest profit firom whatsoever 

service it may be in my power to render, the 

most promising course you can take, is to leave^ 

me zAfree as possible: — firee, and not only in 

respect of the mann&r of treating each part of 

the subject, but also in respect of the priaritjf 

as between part and part: — free, not only in 

respect of mattery but in respect of form : firee^ 

not only in respect of absence of restraint^ but 

in respect of absence of constraint : " free,'' (as 

the Poet says) " as air," in every respect. In 

and by so doing, there would be no precise limits, 

to what, in respect of the tise capable of being 

made of the work, you may gain : and, — should 

there be any the smallest benefit, which, if left 

free, it might have been my good fortune to 

contribute to put you in possession of, — ^its not 

being as yet in the contemplation of any of you, 

will hardly be deemed a sufficient reason for 

your depriving yourselves of it. On the other 

hand, by any such freedom on my part, not a 

particle either of loss or risk will you on your 

part be exposed to. — Yes : if in tiie hands of 

this your proffered servant, there were to exist 

any the least particle of power ^-^^ power, or 

so much as of influence^ — such influence alone 

excepted, as by such reasons as you will ge^ 
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fnay come to be exercised on your minds. — 
*• Silence^'' fellow Citizens, " I understand bet- 
ter what is best for the commonwealth than 
jfou do.'' Such, with all the frankness of un- 
disguised self-sufficiency, is the recorded s|>eech, 
of I forget what Roman^ in whose instance, the 
conscionsness of that intellectual authority, — 
which is the inseparable accompaniment of su- 
perior ability as demonstrated by conspicuous 
service, — might serve as a cloak, and in some 
measure as an excuse- — ^for a degree of arro- 
gance, from which nothing whatsoever could 
have afforded him, or any one, a justification. 
In the present case, — ^being as far from any pro- 
pensity, as from any title or pretence, to employ 
any such language, — that which the individual 
who is now addressing you, desires at your 
hands, is — not that you should condemn your- 
selves^ but that you should not condemn him^ 
to silence. 

If then, on the one hand, my wish is — ^that, 
for your own sakes, (for no interest can I have 
that is not your's) my service, as rendered to 
you, should, at this earliest stage, be a service 
of perfect freedom, — at a subsequent stage, you 
may depend upon me for a d^ree of obsequi- 
ousness, such, as will be more likely to exceed 
your expectations, than to fall short of your 
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"vrishes. Freedom at the one stage, obsequious- 
ness at the other, — both are the result of one and 
the same principle, so far as sincerity admits. 
My intellectual faculties, such as they are, are 
altogether at your service: but such, to any 
good purpose, they cannot be, any further than 
as they are free. Willy so far as you are con- 
cerned, I have none. To yours, in the execu- 
tion of this my supposed office, I yrill accord- 
ingly pay the most unreserved — a more than 
passive — an unreservedly active obedience. 

Explanation is here necessary. Most assur- 
edly, to a considerable extent — it is impossible to 
me to say^tp ho^r£a^t^ujext^t>i-=^p^ — - 
propose to you will appear erroneous. — Again, 
for the most part, what has thus presented itself 
to you as erroneous, you will yourselves find no 
difficulty in correcting — in finding for the 
amendment of it, (whatsoever be the mode of 
amendment — omission, insertion, or substitu- 
tion) — such entire provisions of detail, as well 
as such words as, in your own judgment, will 
be apt and sufficient for the purpose. — But^ 
— should it be the good fortune of my pro- 
posed work, in the general complexion of it, 
to prove acceptable to you, — a case that may 
also happen is — that, on the occasion of this or 
that correction, for this or that reason^ it may be 
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your incliuation to remit the subject to me; to 
the end that, in respect of the necessary details, 
I may propose such particular words, or even 
such particular expedients, as may seem to me 
to be best adapted, to the purpose of giving the 
most thorough effect, say to the te^sT/, say to the 
jMrinctple^ be it what it may, which, in general 
terms has been expressed by you. Should the 
general method, and mode of expression, for 
example, as employed in the work, stand ap- 
proved by you, — such as above, in regard to 
matters of detail, may, perhaps, be the course 
approved of by you : viz. under the apprehension, 
lest, if made by any other hands than those of 
lh^41%fMd4l<^Uj^h|;$man, the alteration, made 
in this or that part, should prove in some way 
or other repugnant to, inconsistent with, or de- 
trimental to, the provision made and approved 
of in this or that other part. I say, if made by 
any other hand: for to myself, working accord- 
ing to my own method, I can not bring myself 
to r^ard it as in any degree probable, that, in 
the penning of any one part, the purport of 
any other that has any bearing upon it, should 
escape me: a sort and degree of command, 
which, at least, unless it be after a very long 
course of practice, it can scarcely be expected 
that any one man should possess, over a work 
so voluminous, composed by a different hand. 
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'Well then — on the occasion of such sup- 
posed error in such my Code, and thereupon 
for the correction of it, — or say, in the first in- 
stance, and withoutreferencetoany such Code, — ^ 
— a certain effect — ^no matter what, or in which 
of two characters, viz. that of an end, or that of 
a means, presents itself to you as fit to be pro- 
duced. Referring to me the choice, either of 
the mode of expression alone, or— matter and 
expression together, of the expedients — the 
provisions of detail — by which the effect shall be 
produced — you require me to perform my part 
towards the production of it. Of this effect, in 
whichever of the above two characters consi- 
dered, the product^;^jQ5^Tj,j,?se) is directly re- 
pugnant and irreconcileable to that, whicfi,-.:. "^v 
own view of the matter, hjit and right. Such 
being the effect, shall I, in my supposed posi*. 
tion, refiise or decline to employ my pen towards 
the production of it? Not 1 indeed. On me 
condition— 2i condition which you. Sir, ([ speak 
here in the plural as well as the singulatr 
number) will, I am sure, not refuse your sub- 
scription to— in my own view of it be the effect 
ever so unfit to be produced, I will not on that 
account, so much as decline doing that which 
belongs to my supposed employment, towards 
the production of it. 
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This condition is neither more nor less, than 
the being suffered to possess and use, in this 
supposed second stage, the same liberty, which, 
without absolutely stipulating for it,. I made my 
humble request for, in the above supposed^r^t 
stage: the liberty of making known my opinion, 
whatsoever it may be, with the reasons on which 
it grounds itself. In this liberty will be in- 
cluded — if it be in the character of an end that 
the production of the effect in question appears 
to me unfit, — the bringing to view the considera- 
tions, by which, in the character of reasons, that 
opinion has been produced : if it be in the cha- 
racter of a meansj — the like liberty, with the ad- 
dition of that of prMt^^jgiqgjmy other means, by 
which, in'iny view of the matter, the same end 
inay be produced on more advantageous terms. 

In a word — on this condition, by ^ which is 
saved from violation that sincerity, — the violar 
tion of which, could not, in this my supposed 
situation at any rate, on any imaginable occa- 
sion, be of any the smallest use, — there is not that 
imaginable effect, which in that my supposed 
position, 1 shall not at all times be ready, in the 
way in question, to employ my labours towards 
the production of. Try me — examine me — for 
the purpose of the experiment, set imagina- 
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tion to work, to paint the effect in any the 
most terrific colours — iny answer is still the 
same* 

Taking this course, in this way, (it seems to 
me) and in no other, can a man, in my supposed 



* To avoid starting, at this premature period, any subject, 
capable of being found pregnant with doubts and differences, 
— for the experiment, let us take such cases, as being among 
the strongest that can be imagined, are thereby among those 
which are surest not to happen. Descending then from these 
elevations, we shall, by force of the argument a fortiori, be 
able with the greater ease, to clear the ground, of all such dif- 
ficulties, as might otherwise have presented themselves. 

We call upon you (say you) to draw up for us a law, for 
attaching to this or that species of offence, the punishment 
of the wheel, as employed till t'other day in France — to this 
or that other, that of dismemberment by four horses, as also 
then and there employed : — is there that imaginable case, in 
which you would lend your hand to aryj»;i'*b «^.oeity ?— Oh~ 
yes, (««)y.n that there is zr^^\ with gladness: yes, and not 
only so, but even advocate it, and gife my vote for it, if I had 
one^— T-if, for example, by so doing, I could prevent the at- 
taching, to those same ofiences, the punishment of impalement, 
still employed in the Turkish Empire. In the case of the 
wheel, tbe torment always oiight be, and commonly was — in 
the case of the dismemberment, it always was — at an end in a 
very few minutes: in the other, it frequently lasts for days. — 
Yet, in my own mind^ I am against the employing death as 
a punishment in any case. 

L 2 
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position, steer clear of two opposite errors: 
— over-scrupulosity y and insincerity. 

Take the case of the over-scrupulous man. 
lo his judgment the measure given to him to 
shape is, to a certain degree^ an unfit one. — 
What follows ? — He turns his back upon it, de- 
claring that he will have nothing to do with it. 
Of ill humour thus expressed, a merit is com- 
monly, at the same time, made. Such is his 
purity, nothing will he have to do with evil in 
any shape. — Nothing to do vnih evil? — then 
nothing will he have to do with government. 
For what is government but a choice of evils ? 
Government operates not but by coercion : co- 
ercion can not be produced but by punishment. 
Coercion — punishment — are they not evils? if 
they are not, then what else is ? Employed to 
produce a more than equivalent good, or to ex- 
clude a greater evil, does an evil change its 
'B&tePe.^ Ns-IBPre than a sum of money does, 
by being carried to the One or to the other side 
of an account. 

Most compleatly incompatible would any 
feuch scrupulosity be, with the performance of 
the sort of service, for which I am thus offering 
myself. For, if, after having been in the first 
instance presented by me, my proposed Code 
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were to be returned to me, — for me, in pur- 
suance of certain instructions, to propose 
amendments to it, — how could it happen, but 
that, among the provisions thus required at my 
hands, there should be a considerable number 
that would in my sight be unfit ones ? — compa- 
ratively at least, if not absolutely evil ones? 

The other error is that of insincerity. In 
any other position than my supposed one, this, 
of the two errors, is that^ of which it is scarce 
necessary to say, that it is the one most fre- 
quently exemplified, and every where most 
likely so to be. Not only by their votes, but 
by their discourses, do men give their support 
in public to that one of two opposite measures, 
which in their own eyes, — as privately con- 
fessed, or otherwise demonstrated, — is least be- 
neficial, or most pernicious. This is what, in 
every country, the man of laWy who has a piece 
of gold for his fee — confessing it, for how can 
he deny it ? — does for the half of his public life. 
This is what, in this country, the man of politics 
— ^more particularly the legislator, who, lest 
sincerity or probity in any shape should be 
possible, has an office for his fee — does for the 
whole of his public life. Whether in this our 
legislature, such a course is necessary, — con- 
sistent with utility— consistent with probity^ — 



22 

I stay not— I need not stay — to enquire. Sure 
I aoi — and to the present purpose this is quite 
sufficient — sure I am, that, — in a situation such 
as that here in question, in the situation in 
which the acceptance of this my offer would 
place me, — ^no such vice would either be neces- 
sary, or of any use. In this supposed situation 
— such is the felicity of it — without any the 
least particle of insincerity, it would, on every 
occasion, be in a man's power to render every 
particle of service, which it would be in man's 
power to render, with the most consummate 
contempt for the law of sincerity. Whatsoever 
18 required of him, that he does : laying before 
the eyes of his employers for their choice, as 
well that which in his own eyes is unfit, aB that 
which in his own eyes i^ fitting, to be done. — 
This being the case, in what way would his 
employers be the better served, — any more than 
his own mind and conduct be the more pure, — 
if— to save himself from being seen to be work- 
ing in contrariety to his own opinion, — he were 
to misrepresent his own opinion — to give an un- 
true account of it — stating it as being favour- 
able to that to which it is really adverse, — adverse 
to that to which it is really favourable. Here 
would be a cloak — a most costly one — and 
where would be the vse of it? — Yet, in the or- 
dinary situation of a member having speech 



23 

* and vote in a legislative assembly, — as often as 
it happened to him to propose for adoption a 
measure, or any the least particle of a measure, 
which at the same time were in his eyes an unfit 
one, this would be his only alternative; viz. 
either to put on and wear a cloak of this kind, 
or take that course, for the liberty of taking 
which, I am here stipulating: — viz. the pre- 
paring for expected adoption a measure, which, 
by his own confession, is, in his own eyes, an 
unfit one. 

Sir, you now see-and I hope in a pretty 
strong light, one of the ejfFects — a happy one, I 
think, you will acknowledge it to be — of the 
position in which, with reference to you, I 
should stand. Obsequiousness, — of the sort 
and in the d^ee here in question — to carry it 
to the length above described, would, in this 
my supposed position, cost a man much less, 
working for you at your distance, and such as 
you are, than it would to carry it to any thing 
like an equal length, working for government 
here. Working for you, he would be working 
for a master, who has not so much as a penny — 
no, not so much as a ribbon to give. Doing any 
such work here, he could not work but under a 
master, who has pence to give in abundance: — 
pence, which men in abundance ^.re at all times 
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so ready to earn — to earn at any price. At the 
same time, — even in favour of the particular — 
the persona] interest — of this master, — even an 
honest m^n's judgment could not but lead him 
to do many things ; the necessity of such his 
situation many more. So many of these things 
as he should thus have been doing, so many are 
the occasions, on v^rhich, lips there would be — 
lips not a few — to open and cry aloud — All 
this is for the pence ! — But between you and me. 
Sir, not a penny can be so much as supposed 
to pass. For the like reason, even among your- 
selves, working under you, one of yourselves 
could not be so free, — so free, I mean from all 
suspicion, from all danger of disrespect on the 
score of obsequiousness, — as I should be. Why? 
Because, for one of yourselves, (not to speak of 
power^ still less of ribbons) thriftily and wisely 
as your pence are distributed — you, even you, 
have always pence. 

Sir, it is to a feast that I am thus bidding 
you. Join hands with me, you and I will go- 
vern the world. Sir, I will shew you how we 
will govern it. Independently of the reasons on 
which it is grounded, and by the contemplation 
of which it has been produced, — my own opinion 
not being, even in its own estimation, worth any 
thing, never do I declare it, (you understand the 
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sort of occasion, of which [ am speaking) with- 
out declaring at the same time these reasons. 
If then you have a Code from me, the Code 
you thus have, will be one that is a Code ac- 
companied with reasons. Of this Code, some 
part, I may hope — hope without much over- 
weeningness — some part, however small — will 
be sanctioned by your concurrence. Here 
then will be, in authority as well as in exist- 
ence, a Code supported throughout by reasons. 
Hereupon, seeing that neither to establish, any 
more than to pen, a Code, supported throughout 
by reason, is a thing impossible, government 
will, in this or that other state, become ashamed 
of giving out codes, altogether destitute of this 
support. But it is by the nature of things, that 
reasons^ in so far . as they are good ones, are 
made : made thet/ can not be, as laws may be 
and are, by any man that has power — by any 
such man at pleasure. Giving reasons every 
where, rulers will not, every where, without 
giving such as they would be ashamed to give, 
be able to give reasons, nor therefore to give 
laws, altogether different from ours: and thus, 
you see, our empire spreads itself To be sure, 
even for the earliest of these conquests, there is 
one of us that must wait till he is dead. But 
this is no more than what he has always been 
prepared for : this is that, of which qo man could 
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ever be more fully aware than he is. As for 
you, SiTy over some of your neighbours^ at least, 
your reign — I see not what should hinder it — 
may commence in your life-time. Over Moroc- 
co, or China, or even over Russia (not to speak 
of the empire, with the long-winded and round- 
about name, called by the Greeks in one word 
JSolophthoria) I dare not promise you, that 
you will thus speedily cast forth your shoe: 
but, for any delay, which human perversity 
may oppose to you in these distant regions, I 
flatter myself you will have made up your 
mind. In the mean time, the men of superior 
wit and wisdom all over the world, — in whose 
nomenclature utility and mischievoumess are 
synonymous terms, and to whom the idea of 
any increase to human comfort, would, but for 
the matter it affords for derision, be an afflicting 
one, — will make their sport of us : and even this 
effect so far as it goes, even this effect, taken 
by itself, will, in my estimation at least, be a 
good one. 

As on the one hand, if the observations above 
submitted be just, in instructions of the ohligor 
tary kind you can not, in the first instance, be 
too sparing,- — so, on the other hand, in instruc- 
tions of the informative kind, you can not be too 
liberal. For keeping my will in the right path, 
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nothing can be wanting to me : for to yow, Sir, (I 
speak in the plural number) a will such as mine 
is nothing. For proving and keeping mj under- 
standing in the right path, I have no less tvish 
than need for every thing that you can give me. 
Information I mean, as correct and compleat as 
can be given, on the subject of all those circum- 
stances, by which your country is distinguished 
from that in which I write, and thence the mind 
of the people of your country stands distin- 
guished from that which is the most familiar to 
me: and, as to documents, besides those, if 
any, which, though in existence, never having 
been as yet made public, are consequently not 
only out of my power, but eveu out of my 
knowledge, — those which, though published in 
America, not being as yet published in this 
country, would, all of them, be, for some time, 
out of my power to obtain, and, with few ex- 
ceptions, are as yet out of my knowledge.* 

On this subject, besides the above general re- 
quests, 1 have two or three particular ones to 



* Forms of conveyance — such as are most in use, — and 
forms of judicial procedure in every sort of judicatory, — would 
be particularly useful, not to say necessary, to me ; of these, 
a considerable part at least, must (I should suppose) be in 
print. 
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trouble you with. One is — that whatsoever 
parts of the mass of information are purchase- 
able, may be set down to my account, where- 
upon as soon as received, the whole amount 
^hall be promptly and thankfully repaid ; and 
that, in case of acceptance, the transmission of 
the letter informing me of it, may not be made 
to wait a moment^ — or, to speak more perti- 
nently, a ship^ — for the collecting of any part 
of this documentary mass. 

The case is — ^that, at my age, and with my 
constitutionj there is no time to lose. Memory, 
and capacity for dispatch^ have already, I per- 
c«ve, undei^one considerable enfeeblement : 
and the state of my eyes is already such as for- 
bids the using them for any purpose of enter- 
tainment : — for any sort or quantity of readings 
beyond what is necessary for the purpose of 
what I write. If whatever aptitude for the task 
in other respects I may be thought to possess, 
were already, or threatened to be, in any similar 
degree diminished, — no such offer as the present 
would have escaped from me. But, by every 
day, during which, without sickness, life may 
be continued to me, — as far as I or my friends 
can judge, that aptitude, instead of being dimi- 
nished, not only has been, but promises to be 
increased. Why? — ^because it depends upon 
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those logical arrangements, which, being al« 
ready consigned to paper, enable me, as if by an 
algebraic process, to discover on each occasion, 
so far as the^ac^^, that bear upon the case, are 
known, whatsoever requires to be discovered': 
and, in the application of which, the more be- 
quently and thoroughly the mind is exercised, 
the more perfect it is made. 

For these same reasons, another request 
that I have to make is — that if in your indivi- 
dual judgment. Sir, the offer should seem to 
possess a chance more or less considerable, of 
obtaining acceptance at the hands of the legislar 
ture, information to that effect may be trans- 
mitted to me by the earliest opportunity, no op- 
portunity being suffered to be lost, by waiting 
for the determination of the legislature. 

After a declaration, the frankness of which 
will, I hope, stand excused by the necessity, — 
postponement and rejection will be the same 
thing. — If, after having commenced, i live not 
to compleat the service, the very last of my 
thoughts will be at any rate devoted to it. 

From the pen of a man already far advanced 
in his 67th year, marks of eagerness and impa- 
tience, such as these, — impatience to be 8e% 
down to a task of assiduous, and, in the ordi- 
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nary sense of the word pay^ unpaid labour, to 
the end of his small remnant of life, may per* 
haps provoke a smile. But T know not to 
what worthier object the labour of any Being in 
human shape could be directed : and, — being, 
with or without sufficient grounds, impressed 
with the hope of my having, by the already 
bestowed labour of near half a century, ren- 
dered myself better qualified than a man unex- 
ercised, or even a man much less exercised, 
in the same time, is likely to be, for rendering to 
a political state, and thence to mankind at 
large, service, intellectual and moral, in this its 
most important of all simply human shapes, — it 
would be but an ill conclusion of such a 
course of labour, to leave untried or undone 
ahy thing that promised to contribute, in any 
degree, to the accomplishment of the object 
of it. 

Penetrated with that respect, which your 
eminent situation, and the reports that have 
reached me of your conduct in that situation, 
could not £siil to inspire, I have the honour to 
subscribe myself. Sir, 

Your faithful, 

though as yet unbidden Servant, 
JEREMY BENTHAM. 

ft 

His Excellency, Simon Snyder, 

Oooemor qf the State of Pemuyhaniu, 



No. II. 

Jeremy Bentham, London, to the Emperor 

of all the RussiAS. 

LETTER II. 

London, June, 1815. 

Sire, 

I OPEN this moment the letter in your own 
hand, with which Your Imperial Majesty has 
been pleased to honour me. Through another 
channel, I receive, in the words bague deprix, 
the interpretation of the word souvenir. My 
endeavours to make myself understood on that 
subject, have I fear, not been altogether suc- 
cessful. The same pacquet which conveys to 
Your Majesty this expression of ray gratitude, 
will bear witness for me, that, in my eyes, — after 
the proof afforded me, as above, of the place 
which I am fortunate enough to possess in Your 
Majesty's good opinion, — money's worth as 
well as money, is in this case, without value. 
The Imperial seal will be found unbroken. 

Your Majesty's wish is — to turn my humble 
services in some way or other to account. In 
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that view it is, that Your Majesty has been 
pleased to point out a particular course. But, 
so it happens, that if this and no other were 
the course pursued, it is not in the nature of 
the case, that that wish should in any degree 
take effect. The impossibility is the result of 
circumstances, which to Your Majesty are not 
known, and which it is therefore necessary for 
me to bring to view : which done, I will take 
the liberty of submitting two courses, in either 
of which, the opinion Your Imperial Majesty 
is pleased to entertain of me, might be produc- 
tive of public benefit. 

" Je prescrirai," (says the Letter) " Je pre- 
scrirai k la Commission d'avoir recours k vons, 
et de vous addresser ses questions." The 
course is a perfectly regular one, and nothing 
is more natural than that it should have been' 
su^ested, or even that it should have suggested 
itself, to Your Majesty. Yet if this were all, 
Your Majesty's intentions, it will be seen, would 
be altogether frustrated. 

In my former letter, a proposal I took the 
liberty of submitting was, that I should receive 
Your Majesty's orders for the drawing up, 
upon a plan of my own, and submitting to Your 
Majesty, ^ProjH de Loi, on the subject of some 
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large portion of that campleat body of law, 
which has so long been in contemplation : and 
in particular, of that which belongs to the penai 
branch : upon the closer view, which the pre- 
sent occasion has obliged me to take of the 
siibject, the course which, as above, had at that 
time presented itself simply as an eligible one, 
now presents itself to me as the only eligible 
one. 



The penal — I understood from good authority 
a little more than a twelvemonth ago — was the 
branch, on the subject of which, at that time, 
or a little before that time, the greatest advances 
had been made. From the Commission alluded 
to, questions relative to this branch (suppose) 
are addressed to me. For giving answers to 
those questions, with any prospect of bein^ of 
use, there is but one course which I could 
take: and this is — ^to draw up as above, the 
proposed Projet de JLoi^ and so transmit the 
tout ensemble. Yes, Sire: upon the taut en- 
semhUy in a case like this, every thing depends; 
The points to which the questions would point, 
would be such and such particular points. 
What, in such case, I should ha^e to say in 
answer, I well know. — " It will not be possible 
for me (I should say) to determine within mysebf 
what is best to be done in relation to thocie 

M 
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points in particular, until it is understood by 
me what is proposed to be done in relation to 
snch and such other points, with which those 
are necessarily connected." 

In an all-comprefaensiye body of law, such 
as that in question, each provision requires to 
be adjusted to, and for that purpose confronted 
with, every other. In no other way should I 
ever think, in no other way did I ever think, of 
drawing up the Projet of a Code. Thence it 
is, that if not in the first instance, at the long 
run, any papers sent by me in the shape of 
answers, would, if they amounted to any thing, 
fall into that very shape, in which I ventured to 
propose they should be presented in the first 
instance, and in which the course in question 
would not admit of their being presented, if at 
all, till at the end of an indefinitely greater 
length of time. 

On a subject such as this, it is only in pro- 
portion as a man is himself master of it, that he 
is qualified for putting questions to others. On 
a subject such as this, in the situation occu- 
pied by the persons alluded to, if men are per- 
fectly qualified for patting questions, they are 
pretty well qualified for doing the business 
without putting questions: at any rate, if, in 
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their own opinion, they are qualified for puttii^ 
ietny such questions, in that same opinion they 
can scarcely fail of being qualified for doing the 
business without putting any such questions. 

But, the better qv4jUified they are in their own 
opinion, for doing the business, and thence for 
putting questions in relation to it, the less will 
they feel disposed: and assuredly so long as 
by any means it could be avoided, no such 
questions would ever be put. 

Suppose them however put — put by the per- 
sons alluded to — the qjuestions are still their 
questions. In relation ;to those questions, be* 
fore they are sent, the determination will have 
been already taken : taken by the very persons 
by whom the questions will have beeu penned. 

The transmission of the question will be 
matter oifarm. Supposing ansvrers sent, the 
reception given to the answers will be matter of 
form. If the acknowledgement of their being 
received can be avoided, avoided it vrill be. 



If it can not be avoided, the matter of the 
answers divides itself into two parts. In thi» 
or that part, does it happen to be confarmabk 
to the predetermination, taken as above? in 
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that part it is of covLtoe needless : useless there- 
fore^ — in any other character, than that of a tes- 
tunony, in favour of the wisdom, by which the 
predetermination was made : — as to the nncon- 
formahle remainder, coming as it does, from a 
foreigner, who^ if he has some notion of the busi- 
ness taken in general, at any rate does not un- 
derstand the state of the particular country in 
question, it is of course inappUcMe. 
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Sire, this is not surmise: it is certain ty-^ 
certainty, derived from reiterated experience. 

The business being, under Your Majesty's 
government, as the like businesses are with us, 
inform put into the hands of a Commission^ or, 
as we say here, a Boards — Your Majesty's letter 
to me, could not, with strict propriety, have 
spoken of it in any other terms. But, so far as 
conc^ns original penmanship, this same busi- 
ness (it is no secret) is, — as in the first instance 
every such business ought to be, or rather can 
not but be> — in the hands of one and but one per- 
son. N^w this one person is generally known : 
the others hem^ Jigur antes ^ and, except to the 
readers of Your Majesty's Court Calendar, not 
knowik Of this one person, and no other, I 
must therefore speak^ on pain of being unin- 
t^igible. 
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Of this person, though near two years in 
Your Majesty's doounions, (it was in the years 
1786 and 1787) not haying Tiaited either Ca,- 
pital, I have not any personal knowledge. But 
of his writings /know a great deal more, and 
of mine he knows a great deal more, than it is 
agreeable to him to think of. Ever since he 
began his career, he has beheld in my name an 
object of terror : an emotion, which, at several 
distinct times, in the view of severed difieroai 
persons, has betrayed itself: betrayed itself by 
symptoms, such as would figure in a Comedy. 
Your Majesty has no time for gossiping anec* 
dotes^ or 1 could furnish written proofs. 

Sire, I shall as booo, have answers to send to 
the Emperor of .Morocco, as to a Commission 
so headed. But if you have a mind for a lau^» 
tell him you have received papers from me, 
and that they are satisfactory. , But salts and 
smelling-bottle should be at hand. 

Sire, I should ill warrant the good opittioQ 
^itertained of me, if I hesitated to pronounce 
him radically incapable: for, supposing this to 
be a truth, I am perhaps the only person, from 
whom, with any chance of good effect. Your 
Majesty could receive it. The persons, by 
whom on such a subject, any judgment at all 
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could be pronounced, are extremely few: of 
tiiese few, probably not one, how intimate so- 
ever his persuasion were, could dare to avow it 
to Your Majesty : unless, perhaps, it were some 
rival, whose suggestions would be liable to be 
referred altogether to the motive indicated by 
that name. 

Meantime, from tlie person in question, with 
his colleagues and supporters. Your Imperial 
Majesty will have received the assurance, that 
no such assistance, either from myself or from 
any other foreigner, is necessary : and that not 
being jiecessary, it would be but an incum- 
brance : for that no foreigner has or can have 
any tolerable acquaintance .with the business : 
while they are become com pleat masters of it. 
In relation to this matter, I will venture to sub- 
mit to Your Imperial Majesty the following 
observations. 

When, from any country, a compleat body 
(tf law, such as appears to be proposed, — or any 
one of its largest divisions, such as a Penal, a 
Civil, or a Constitutional Code,— is in contem- 
plation, — in respect of publicity, two modes of 
going about the business — the close and the 
open mQdei-*-require to be distinguished^ 
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Carried on in the close mode, it is carried on 
as in ordinary cases, by a single person, or some 
small number of persons, appointed by the so- 
vereign; and not made public at all, till it 
comes out armed with the force of law. . 

Carried on in the open mode, the work, an- 
tecedently to its coming out armed with the 
force of law, is made public, viz. in the way in 
which literary works in general are made pub- 
lic : and this, for the purpose — if not expressly 
declared, at least implied and generally under- 
stood — of its being taken for the subject of ob»- 
servations» such as any person (keeping bis 
expressions of course within the bounds of re- 
spect and decency) may, in a manner alike 
public, feel disposed to communicate. The 
mode, which, in the present case, will, in course, 
be recommended by the Commission, is the 
close •mode. Why ? — ^because in this mode^ 
their inaptitude, be it ever so compleat, will be 
screened: screened, till exposure comes too* 
late for obviating and preventing mischief,, with 
which it is pregnant: whereas^ by the opefi^ 
mdde, it would be brought to light in time^ 

In regard to the demand for previous pub- 
Gcity, altogether different is the present case 
ftom that of ordinary legislation; Le. legislatioa 
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taking for its subject matters of detail, as they 
happen to present themselves. In that case, 
the business is, of course, and must be carried, 
and cannot but be, carried on in the close mode. 
This closeness is what follows from the consti- 
tution of the Government: as that does from 
the extensiveness of the territory, and the state 
of society among the great bulk of its inhabi- 
tants. By want of time, if by nothing else^ 
previous publicity is in that case rendered ge- 
Berally impracticable. The demand for legisla- 
tion being, in this case, the result of sudden exi- 
gency, — such exig^icy requires to be provided 
for as it occurs, and without loss of time. 

• 

* Quite diffei*ent in this respect — not to say 
opposite — ^is the present case : — the case (it may 
be called) of Codification : where, of the entire 
field of law — a field little less extensive than the 
whole field of human action — some very large 
portion — (a third, a fourth, a fifth, or some such 
matter) — and which, in some way or other, is 
— and for ages has — ^in some shape or other, at 
SBCcessive times, though, hitherto, as to a large 
proportion of it, in a bad enough shape-^lain 
covered vrith law, — is to receive an entire new 
covering all at once^ The field having already 
its old covering, hence comes the facility of 
waiting, and that without any more than the 
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tccnstomed inconvenience, for whatsoever lights 
may be capable of being collected, for the elnci- 
dation of the ground : and thence, during what- 
soever length of time may, for so important a 
purpose, be found necessary : waiting, viz. be- 
fore final enactment; the formation of the new 
one, if as yet unformed, or the examination of ii^ 
if formed, being all the while going on. But; 
of this same new covering, whatsoever may be 
the sort of matter which it substitutes to the 
old, one sure effect will be, (unless in so far as 
this or that particular exception comes to have 
been made and declared) to reduce the old 
matter, in its whole extent, to a non-entity. 
And, along with the facility , hence comes the 
demcmd for a delay — a precaution at once so 
joecessary and so safe. 

In a caM like jthis, answers from me received 
or not received, when, by Your" Majesty's au- 
thority, the Code as penned by the Commission 
first comes out, will it come out already armed 
with the force of law? or oidy in the shape of t 
Projet de Lot, c<mtinujed thereupon in that 
state, for a length of time more or less oonsi* 
derable, — to the intent that, by that means, the 
sense of the public at large, or of a determinste 
portion of the public, may, in the mean time be, 
in some shiqpe or otlmr> tskem upon it? 
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On the first of these plans, in case of an ill- 
penned Code, .the mischief would commence 
immediately, and without so much as the 
Appearance of a chance of its being prevented. 

In the other case, an appearance there will 
be, of a chance of prevention : but very little 
more than an appearance will there be. — From 
4he calling into question, in any one particular, 
the more or less explicitly declared excellence 
of it, what inducement m any shape can any 
other person find ? what prospect of advantage, 
either to himself, or to Your Majesty's service ? 
At Your Majesty's ear, stands the official ad- 
viser, — seen to have been in possession of it for 
these dozen years or some such matter,-^by 
whom you will be assured, that the observa^ 
tions are nothing worth, and the author an 
impertinent, firom whom no good s^vice^ in 
this or any other shape, is ever to be expected, 

. Such is the sort of retribution, and the only 
lone, which, in this close mode, every one could 
ent^tain a reasonable expectation of receiving,T-^ 
for any labour, which, on so impor4:ant and vast 
a field, he might otherwise feel disposed to 
bestow. 

Sire, the mi8chie& which, — from so prc^ 
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digiously extensive, and at the same time new^ 
a body of law, drawn up by such hands, — the 
population of your Majesty's vast £mpire will 
stand exposed to, are such as 1 tremble but to 
think of. 

In detail, a great deal of bad l^slation, the 
work of a variety of hands, all of them very 
indifferently qualified, may be endured, and 
the mischief flowing firom it may continue to 
flow without nmch notice. Why ? —because, 
being composed of additions gradually made to 
an original stocky under the influence of which 
every body was bom, — while, of the mischief 
which is the result of it, a part more or less 
considerable, in. consequence of the observation 
taken of it, comes ^sooner or later to be put a 
stop to, — the rest is imputed to the imperfec- 
tions inseparable from human nature. 

But, of a body of new law, such as that pro- 
posed, the effect is, in some very large propor- 
tion', as above, to annihilate the whole body of 
that febrick upon which every thing which is va- 
luable or dear to man depends: and, when the 
gap thus made in the old matter comes to be 
filled up with the new, — then it is, that, of any 
one of the inadvertences, or ignorances, or wrong 
j)idgm«iit8^ which in this. c2a^ mode, may witk 
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80 All! an asBurance be expected^^-iruiii, to 
thousands and tens of thousands, will be but the 
too probable consequence. 

At the same time it will be known — ^for it is 
jcnown already — ^that the labours of an English- 
man — of an Englishman, whose labours in this 
line stand approved, not only by other govern* 
ments, — ^by the Bavarian — ^by the JPrench, at 
several different periods — ^but by your Majesty's, 
-^^-and ev^i by your Msgesty in person — that 
these labours have, to this very purpose, been 
&fr these dozen years at your Majesty's com- 
taiand : and, all that while, those who, on this 
part of the field, have been in possession of 
your Majesty's ear, have been successfiil in 
their endeavours to keep the firuit x)i those 
labours fi'om making its appearance. 

Jn the hands of several different persons, — 
all unconnected with each other — ^all occupy- 
ing, at different times, in their respective de* 
partments, the highest posts in your Majesty's 
service, — I could give your Majesty reason to 
be assured that my being occupied in a task of 
this nature, would be a result in no small de- 
gree advantageous to your Magesty's Empire : 
HI this or that instance, matter to this effect, 
addressed to mytMAf: in other mstances, to 
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f^tfaer people. If such had not been their real 
persuasion, what could have been their induce^ 
ment for declaring as much, to or concerning an 
unconnected, and in most instances personally 
unknown, foreigner? — Then why not say as 
much to your Majesty? — Sire, they were no 
longer in office : or, if they were, it had not 
been, or was not at that time exactly within 
their province ; or if it was, confidence was, as 
the event proved, on the decline. 

The disappointments which, in this same- 
ground, your Majesty has already experienced, 
are no secret. Now by what cause is it that 
these disappointments have been produced ? — 
By this one circumstance ; — ^by the adoption of 
the elose^ to the exclusion of the open mode : 
by the omitting to take the benefit of such 
lights, as the world at large might be capable 
of ailbrding : by exclusive confidence, placed 
in a small number of persons, or rather in a 
sk^^le person, of whose aptitude for the task no 
proof has ever seen the i&ce of day : a task in. 
which the whole field of government is include * 
ed, and for which the whole stock of g^iius, 
knowledge, and talent, which the civilized 
world afibrds, would not be too great. 

Sir, there exists not, evCTt in this countrji; 
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that man, or that limited number of men, who 
in the eyes of the public, or even in their own, 
would be competent to such a task, without 
receiving all such lights, as, after publication 
made for that declared purpose, the public in 
its utmost amplitude should be disposed to 
furnish. In the Commission in question, is it 
possible your Majesty should continue to see 
any such matchless combination of genius, in- 
telligence, and wisdom — to say nothing of pro- 
bity — as should render superfluous in Russia, 
those precautions, which in Englc^nd are so in- 
dispensable ? 

As to competitioHf — ^in the close mode, of 
course there could not be any such thing : — 
competition I mean as between two or more 
entire draughts, i. e. proposed Codes — drawn 
by different hands: unless it were between 
memba* and member of that same Commission 
or Board; which, in the present instance, I 
take for granted, is not to be expected. By 
possibility, the open mode might be preserved, 
^toUhaut admitting competition. In the state of 
a Projet, antecedently to its being armed with 
the force of law, one work, and no more, bdng 
admitted, such one work might be made public, 
with liberty to persons at large, or to particular 
description^ of persons, to make observations 
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on it : — to point out any such imperfections 6i 
detail that might seem imputable to it, but not 
to propose another Projety in the whole or in 
part, in lieu of it : in a word, to point out here 
and there a symptom of weakness, but not to 
present any thing like a general and radical 
remedy. 

But, in this case, in so far as the mode of 
proceeding can with any propriety be said to 
be open, its openness will, comparatively speak- 
ing, be of little use. Let the badness of the 
only work exhibited be rendered ever so mani- 
fest, no better will be produced. Let the dis- 
ease be shewn to be ever so desperate, no re- 
medy will be at hand to be administered. The 
utmost good, which, in this way can be done, 
will be — the putting an end to the design alto- 
gether, by shewing the unfitness of the hands, 
who have been employed in it. But, even out 
of this good — n^ative as it is, and no better — a 
great evil would be but too apt to arise. In- 
stead of the incapacity of the workman, the 
cause of the bad performance may be looked 
for — and being vnllingly looked for, may be 
found — in the nature of the sort of work : in its 
supposed incapacity of being well performed : 
and, supposing the unfitness of the individual 
work sufficiently recognized, this of course is 
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<he hypothesis, which by the strongest ties of 
interest, the unskilful workman will stand en- 
gaged to advocate. 

So much for the close mode. Now as to the 
open mode, competition as above, being sup- 
posed admitted. What are its advantages? 

In the first place, all that incalculable mass 
of mischief just alluded to, is avoided. 

In the next place, the greatest probability 
is obtained, of the best possible code : a pro- 
bability, the greater the number of the compe- 
titors on the one hand, and of the critics, in 
the character of advocates and judges, on the 
othw. 

In the third place, the comfort and satisfac- 
tion, which so unequivocal a proof of the sincer- 
est r^ard for their feelings, their wishes, their 
good opinion, their lasting welfare, could not 
fell to afford to the thinking part of the people. 
A more unequivocal one it surely is not in the 
power of a sovereign to give. Without this 
token, — the best possible code, suppose it even a 
perfect one, will want much of producing the 
good effect, which, by means of a work of that 
sort is capable of being produced : with so ex- 



49 

pressive a token, any inconvenience, of which 
the change may, in spite of every care, happen 
to be productive, will receive no slight compen- 
sation, as well as reduction, from the proof 
afforded of the goodness of the intention that 
gave birth to it. 

In the last place comes, as the effect of all 
these several causes, the ease to your Imperial 
Majesty's conscience. Think, Sir, of the respon- 
sibility — the tremendous responsibility — which 
you would incur, by setting the destiny of 
forty millions of souls, to hang, as it were, 
by a thread, upon a work of such vast extent, 
drawn up — I can not but Tepeat it — by such 
illqualified hands. Yes, Sir,. this would be re- 
sponsibility indeed. Pursue the open mode — re- 
ceive — not from mine only, but from every other 
hand, that can find such an offering to make, 
whatsoever it shall have to give — plan for the 
whole, plan for this or that part — miscellaneous 
observations, — no such burthen will, in that case, 
press upon your Imperial Majesty's consci^ice. 
The consciences, upon which whatever bur- 
then there is will press, will be — in the first 
place, those of the volunteer workmen them- 
selves : in the next place, those of the thinkinffj 
though not workings part of the public, .whose 
suffrages, by another application of the same 

N 
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all-preserving principle — the principle of publi- 
city^ it will have been your Majesty's endea- 
vour to collect. At the door of this many- 
seated tribunal, should its judgments prove 
more or less erroneous, will all blame from the 
error lie. Your Imperial Majesty, — having to- 
wards the avoidance of error, done all that it is 
in the power of man to do, — will stand clear from 
all self-reproach, as well as from all censure. 

Your Imperial Majesty has seen, on the one 
hand, the close mode, with its mischiefs: on 
the other hand, the open mode, with its advan- 
tages. Let the course, which, from the first, I 
ventured to point out, be adopted, — your Impe- 
rial Majesty will see all those mischiefs avoid- 
ed — all these beneficial results secured. 

In my proposal, as above, — the open mode, 
with all the advantages naturally attached to 
it — the open mode, with the benefit of competi- 
tion — ^was implicitly included. 

My Projet, 1 took for granted, would be pre- 
a^ated to your Imperial Majesty ready printed. 
Produced thus to the world before it had ever 
met your Imperial Majesty's eye, — the work 
might be ever so inapplicable, or even absurd, 
your Imperial Majesty would not be subjected ' 
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to any imputation on that score. The only 
source of responsibility would be the choice 
thus made of the person, to whom the encour- 
agement would tfeus have been given : but, from 
all imputation of improvidence on that score, 
your Imperial Majesty stands, it is hoped, suf- 
ficiently exempted, by the testimonies, which in 
my first letter, were submitted to your Imperial 
Majesty's notice. 

In this state, let me suppose it published (I 
mean my Projet) at St. Petersburgh. Over 
and above any particular degree of aptitude 
which it may be found to possess, — the advan- 
tages which result from the circumstance of its 
coming from a foreign hand, will presently (I 
can not but flatter myself) appear manifest* 

Of any such publicity given to the work, the 
object or end in view can be no other, than the 
receiving fi-om the thinking part of the public, 
indication of any such imperfections, as it may 
be in the power of any person to point out in 
it, — with or without the indication of correspon* 
dent remedies, or supposed remedies : unless for 
a distinct object be to be taken the enabling and 
encouraging them, to give indications of the 
like nature, in relation to whatsoever body of 
law may have been the final result. ' 

N 2 
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In this view, when the publication is an- 
nounced, — notice given in some shape or other to 
the public at large, — notice, having for its ob- 
ject the obtaining, from all such as in their own 
conception are qualified to furnish it, commu- 
nication, of the sort just mentioned, — seems to 
follow as a matter of course. 

Puhlicatiorij it is true, might have place, 
without any such notice. Moreover, the notice 
being given, the purport of it might confine 
itself to simple permission ; without any direct 
and positive invitation. But, without positive 
invitation, — very limited, and even precarious, 
would the effect of the notice be in the way of 
encouragement. So, on the other hand, the 
warmer the invitation, the stronger the encour- 
agement : the stronger the encouragement, and 
therefore the greater the probability thus af- 
forded, of the accomplishment of the object 
thus supposed to be in view. 

In so far as, in any imperfjection or supposed 
imperfection having place any where in the 
proposed body of law, it happens to any per- 
son to see a probable cause of mischief, to him- 
self or any other person or persons, in whose 
welfare he feels an interest — in so far, to engage 
him to do wb^t depends on him towards 
making known such mischief, to those in whose 
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power it is, or to him seems to be, to afford re* 
lief, motives can not be wanting : all that can 
be necessary is the removal of restraints. By 
the invitation above supposed, this necessary 
removal will, at least, be strongly promoted, if 
not universally accomplished: I say, if not 
universally accomplished; for, in so far as, in 
the event of his making any such communica- 
tion, an individual, by whom it would other- 
wise have been made, sees reason for appre- 
hending injury at the hands of any subordi- 
nates, — in so far the invitation, given by the 
sovereign, can not but, in the instance of that 
individual, fail of such its intended purpose. 

But motives, how adequate so ever, suffice 
not without adequate m£ans : and, for the pur- 
pose of giving publicity in this way to all such 
useful information as, if means were not want- 
ing, might be afforded, — the stock of necessary 
means at the command of individuals, would, I 
cannot but apprehend, be very far from suffi- 
cient, unless facilities were for this purpose 
afforded by the hand of government. 

By the following very simple arrangement, if 
I do not much deceive myself, not only may 
the facilities necessary to this purpose be af- 
forded, — but, in the only way in which it can be 
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either necessary or conducive to the service, 
encouragement may be afforded^ and that with^ 
out any unproductive or superfluous expense; 
and moreover — and still vrithout any additional 
expense — a School of legislation formed, out 
of which, for filling offices belonging to this 
department, individuals may be chosen, dis* 
tinguished by the most conclusive proofs of 
that aptitude, of the deficiency of which the 
recorded confessions lie before me : proofs, such 
as the nature of things will not sufi'er to be af- 
forded by any other means. 

In the whole or in part, let the author of 
every such communication be eased of the ex- 
pense of printing : in the whole or in part, let 
him moreover be eased of the expense of prints- 
ing'paper: viz. to the extent of a limited num- 
ber of copies : but with permission to add, at 
his own expense, paper for as many additional 
copies as bethinks fit :— and so in regard to ad- 
vertisements: money, received on account of the 
sale, to be paid, either all of it to the author, or 
all of it to the Treasury, or in this or that pro- 
portion divided between the individual and the 
Treasury, according to circumstances. 

But an essential precaution, without which, 
mischievous deception instead of useful informa- 
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tion will be the result, is — ^that this facility be 
afforded indiscriminately to every one that offers. 
If, under the notice of a selection to be made 
of the most deserving, the choice be left to any 
one man or body of men, — the consequence will 
be — that, to such communications alone as suit 
the personal purposes, of these Judges who- 
ever they are, will the facility be afforded : in. 
every instance, in which, either in the matter, 
or in the author, there is any thing that does 
not suit these personal purposes, — suppression, 
not publication, whatsoever be the merit of the 
work, will be the almost sure result 



To whom then shall the facility be afforded? 
To every offerer, without distinction, so long as 
any press remains unoccupied: he who first 
offers being all along first served. 

But, suppose every press thus occupied, who 
is it that shall then determine? — I answer. 
Fortune. Fortune has no sinister interest : men, 

m 

will in such a case, be almost sure to haye 
such interest, and to. be more or les3 swayed 
by it. 

Deception — the result of partial information 
— ^will not be the only mischief: instead of re- 
Avard, he by whom a £om];nunication — useful in 
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itself, but to the Judge or Judges in question 
unacceptable — is tendered, i^ill in return for it 
receive punishment. As long as he can be 
kept, he will be kept in a state of expectation 
and anxiety, dancing attendance, and wasting 
—perhaps his money, and certainly his time: 
when at last his patience is exhausted, then it 
is that he will discover, or not discover, that 
from the very first he had no chance. 

Another result, altogether natural, is — that, 
by persons on whom the decision depends, — 
with or without other persons on whom, thou^ 
erroneously, it will be supposed to depend, — 
bribes will in some shape or other be received : 
and the candidates from whom they are extracted 
will be — as well those, to whom it was pre- 
determined to deny the facility, as those to 
whom it was predetermined to afford it. 

The expense of such a facility — even if granted 
to the utmost extent of the demand — will it be 
considerable enough to be felt as a burthen by 
Your Majesty's Treasury? Glorious indeed 
will be the burthen — auspicious the sign — in 
such a case. 

Here then, Sir, is your School of Legisla- 
tion: and presently I shall have to shew you^ 
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that, — among tiie Scholars, thus performing 
their exercises in this School, — persons will be 
to be found, better qualified than any others 
could be for doing that for you, which, in my 
situation, the most consummate wisdom would 
not qualify a man for doing for you. 

My proposed Code will be but an Outline. 
Why ? because in my situation, the most con- 
summate ability could not furnish — moderate 
wisdom would not suffer a man to profess to 
furnish — any thing more* 

♦ 

Among the circumstances by which a de- 
mand for legislation is produced, some are of 
universal growth, others only of local growth : 
to such only as are of univei^sal growth, could 
a foreign hand undertake to afford in tenninis 
an adequate ' supply of l^slative provision, 
with any sufficient ground for confidence. In 
this Outline will accordingly be continued so 
much of the proposed Code as can be proposed 
to stand in terminis. For the filling up of this 
Outline, notwithstanding the utmost degree of 
ability with which it can possibly be penned^ 
whatsoever matter of detail, adapted to circum- 
stances of local growth may be necessary, must 
be prepared by some native hand : at any rate 
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by some person, to whom those circumstances 
have been made sufficiently known by residence. 

For this matter of detail, the demand will be 
produced — in the first place, by the widely dif- 
ferent condition of diflferent provinces; in the 
next place, by the different condition of dif- 
ferent classes of persons in the same province. 

Meantime, even in regard to these details, 
what I could do, what 1 am accustomed to 
do, and what in my proposed Code I should 
make a point of doing, is — to furnish sugges- 
tions, having for their object the aflfording guid- 
ance and assistance to the local penman, in the 
adjustment of the details : in such sort, that 
the general principles exhibited and pursued in 
the Outline — the principles adapted to such 
circumstances as are of universal growth, and 
such circumstances of local growth as are gene- 
rally notorious — may likewise in the filling up 
be pursued. Accordingly, in this way likeMrise,— 
the microscope being, in this field, not less fami- 
liar to me than the telescope, — I should hope to 
be of use. 

For shortness, I have said filling up ; aware 
at the same time, that, to put the work in a 
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state fit for use, not only additionj but suhtrac^^ 
tion and substitution may occasionally be ne^ 
cessary. 

Now then, Sir, comes the grand use — the 
immediate practical use— of Your Majesty's 
Legislative Schooly formed as above. For the 
filling up, of the Outline thus drawn, whether 
by my own or any other foreign hand^ — matter 
of detail, as above, will be necessary, — I might 
add perhaps even native hand: for, in Your 
Majesty's vast Empire, such in many instances, 
are the differences between province and pro- 
vince, that the native of one will be little other 
than a foreigner to another. By whom then 
shall this business be performed ? — I answer — 
by some scholar or scholars, by whom proof of 
qualification for the function has been exhibited, 
— exhibited by exercises, performed as above, in 
that School, by him or them, in preference, by 
whom, — according to the best grounded judg- 
ment that can be formed,— 4he proofs of greatest 
aptitude have thus been furnished. Among them 
all has no one been found, by whose works proof 
sufficient of this species of aptitude, has, in a 
sufficient degree, been thus furnished ? — If so, 
1 am truly sorry for it : for, this being the case, 
then not in the whole of Your Majesty's vast 
Empire, does there exist any person sufficiently 
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qualified for the business. In the scale of apti- 
tude, — that person, by whom proof of any degree 
of aptitude, how low soever, has been furnished^ 
— stands, at any rate, above all those by whom 
no such proof has been furnished. 

Will it be said, by way of objection, that the 
same difficulties, a^ those just represented as 
attaching upon the choice of works for publi- 
cation, will attach upon every choice to be 
made, among the authors for the filling of situ- 
ations such as those in question, after the 
works are published? Not, surely, on any suffi- 
cient ground. For, of a selection made for 
publication, the consequence is — that, by every 
work not selected (except in the instances in 
which the author may have the resolution to 
publish at his own expense — instances which, 
under such discouragement, do not promise \x> 
be very numerous) the public sustains a loss : 
and, on that plan, among those who upon the 
open plan would have produced and given in 
their works, some there may be who, by despair 
of acc^tance, may be deterred from applying 
their thoughts to the subject A work thus 
stifled or nipt in embryo is dead to every pur- 
pose: whereas a work, which, through the 
medium of the press, has once been brought to 
light, remains upon the carpet, capable at all 
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times of being taken for the subject of an op- 
pealy by which every injustice, done to it in the 
first instance, may be repaired. 

In this way, how unfortunate soever the 
choices made should eventually prove, still what 
will at the same time be seen — seen by all eyes 
— by Your Majesty — by Your Majesty's sub- 
jects, — ^by foreign sovereigns — ^by foreign sub* 
jects — is — that those choices have not been al- 
together groundless : on the contrary, that, for 
the securing the best choices possible, the best 
adapted and most promising means have been 
employed. 

By every such contributor — ^the authenticity 
of the production being supposed to be out of 
doubt — I mean the fact of its having been com* 
posed by him whose name it bears — (for this is 
a point that must not be overlooked) proofs of 
attention J bestowed upon the subject, will at 
any rate have been furnished : and this is more 
than will have been furnished by any one else. 

Behold now the advantages, from the circum- 
stance that the hand, by which the Outline has 
been drawn, is dt. foreign one. 

1 . No restraint whatsoever on the liberty of 
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criticism. The hand, by which the work is pre- 
sented, is one from which no man has any 
thing to fear, any more than to hope. From 
such a hand, whatever comes is, as the sports- 
men ^^y^ fair game. Not disfavour, but favour 
rather, will be looked for from the hunting it. 
Imperfections, and not merits, will he the ob- 
jects, looked out for with most alacrity, by 
every native eye. 

2. Suppose it put to use: — in the ultimately 
sanctioned Code, suppose as considerable a 
portion of this outline employed, as the nature 
of the case will suffer to be employed. How 
pure will in such case be the satisfaction of 
the people ! Here cannot have been any undue 
partiality: — any thing like favoritism. The 
author all the wliile at a distance, without con- 
nexion, and, — with the exception of that mutu- 
ally honourable influence, which is exercised 
by understanding on understanding, — altogether 
YfiihovLtinfltience: to the Sovereign, not so much 
as his person known : and all this, matter of uni- 
versal notoriety. Under such circumstances, by 
what imaginable cause can any preference that 
has been given to the work, have been produced, 
but the opinion at least — the unbiassed opinion 
— of its suitableness to the purpose ? 
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8. In this case too, — howsoever it may be in 
other Countries foreign to Russia, — an English- 
man being the workman, critics can never be 
altogether wanting in England. From Your 
Majesty a simple invitation would, I make little 
doubt, suffice to produce works undertaken 
expressly for this purpose. But, at any rate, 
Reviews exist, by none of which, consistently 
with their interests, could a work, executed 
under these circumstances, be passed by unex- 
amined. And well may your Majesty be as- 
sured, that for discovering in it imperfeiction in 
every shape, imagined as well as real, adequate 
motives can not be wanting here. 

Compare, Sir, with the Legislation or Codifi- 
cation School thus sketched out, the unschool- 
ed Codification-Establishment, at present or 
lately in existence. 

The Report made to Your Majesty of the 
28th February, 1804, lies before me. What- 
soever may be its character in any other point 
of view, — ^in an historical point of view, it is of 
no small value. From 1700 to 1804 — a space 
of 104 years, — Commission after Commission — 
Office upon Office — Salary upon Salary — and 
still nothing done. Thereupon, in 1804, a Com^ 
mission in a new form:— eleven years more, 



04 

and still nothing done. Why?— because the 
only sort of means, by which, in the nature of 
the case, any thing could be done — or at least 
tolerably well done — (I mean those above sub- 
mitted) have never yet been taken. So that 
money is but spent, no matter how it is ap- 
plied. So far as concerns salaries, in Russia 
(I can not but suspect) — in England (I can not 
but see) — such has s^ll along been the principle 
acted upon : the consequences have been— rthose 
which by the nature of things are attached to 
such principles. 

According to this Report, in the time of Cathe- 
rine I J., the whole field of legislation was divided 
amongst 15 CommissionSj composed all together 
of no fewer than 128 members. By each of these 
Commissions, a mass of paper was covered with 
written characters : masses 15, (p. 12) not one 
of them found fit to make its appearance. How 
should it have been ? where should any of them 
have got their skill — these Codificators ? What 
motives, what means had they for the acquiring 
of it? Seven years of hard labour, real or 
supposed, on the part of this set of Commis- 
sioners (p. 12) and then, if 1 understand the mat- 
ter right, seven more years of the like labour on 
the part of another set — (p. 13) and still nothing 
done. Publicity—the most unlimited publicity 
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— rthe only possible means of doing any thing, — 
aiid stiir nothing but the closest secresy put in 
practice! 

Always the same failure — always from the 
same causes, and to the last the same hopeless 
course pursued. Ah, Sir, with what r^ret 
did I not see (it was in the Report of 28th Fe- 
bruary, 1804, p. 35) the long list of offices, 
with, pecuniary appointments, all of them to 
last — (for how in common compassion could it 
be otherwise ?) to last for the lives of the official 
persons. Official persons, 48 : total of annual 
expense. Roubles 100,000. But in these salaries 
were not included those of either of two person- 
ages, — each of them lending his name, neither - 
of them any thing else, — High Excellencies^ the 
amount of whose appointments in that quality, 
shame, it should seem, kept out of the list 

By what portion of that multitude of salaried 
workmen has any thing been done? and by 
such of them by whom any thing has been 
done, in what quantity, and to what value, has 
work been done ? 

Not but that, in the way of collecting materia 
als^ and putting them in order, — workmen, even 
in that multitude, may have been, and for aught 

o 
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I can know to the contrary, have been, usefully 
employed : materials, consisting of dispositions 
of existing law, distributed under heads. Few 
perhaps are the occasions, on which, — to the 
forming a sufficiently grounded judgment on 
the question, — what, in relation to this or that 
head, ought to he law, — it is not necessary to 
know what actually is law. Statements, show- 
ing what is law, are therefore among the mate- 
rials y which he to whom it belongs to say what 
ought to he, and thence what shall he law, must 
have to work with. But, the workman by 
whom materials of this sort are collected and 
brought to the spot, is but the hod-carrier. 
And where are the Architects^ or so much as 
the Bricklayers? 

By any one of the volunteer workmen whom 
I have thus been labouring to introduce into 
Your Majesty's service, — not a penny can be 
received, but for work, which, well or ill done, 
will, at any rate, have been done : no, nor in 
any other proportion than that of the quantity 
actually done : and, among those will be— not 
only Bricklayers, but u nder- Architects : — which- 
soever function each man feels or fancies him- 
self most fit for. After trials if this or that 
man does not prove fit, so much the worse: 
but it is only hy trial, that he, or any one, can 
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have had much chance of being made fit, or any 
chance at alJ of being proved to be fit. 

Where, work or no work, . salary is received, 
what you are well assured of is — a man's affec- 
tion for the salary. Where, in the way here pro- 
posed, without salary, or pecuniary allowance in 
any other shape, work is done, — what you are 
pretty well assured of, is— a man's afiection for 
the work. 

Affection indeed, is not li^^M aptitude : but, in 
every case it is one cause of aptitude, and, in the 
present casein particular, there can not be a more 
efficient, not to say a more indispensable one. 

Meantime, if I have not been misinformed, 
one Code at least — and that on the Penal branch 
— if not already in print, is already in more or 
less forwardness, fi-om the official hand. — Now 
for a few suppositions. — 1. It is out already: 
2. It is not out yet, but comes out, before any 
Outline from me is at St. Petersburgh : — 3. It 
comes out, but not till after one Outline from 
me has been for some timeoutat St. Petersburgh : 
• — 4. It never comes out at all. In these several 
cases, what may be the eff'ect expected from my 
work? — From my work, including School of 
Jjegislatiouy built on the Tribunal of free ^ri- 

o2 
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ticisnij which, as above, 1 consider as an ac- 
companiment to it, or as one fruit of it. 

Case 1. It is out already. But at any rate hot 
with the force of law already given to it : for, 
had this been the case^ J should have heard of 
it. I should not expect to find that it is so, 
even in the probationary state. If it is, — then, 
before it receives the force of law, it will rest 
with Your Majesty to determine, whether the 
Tribunal of free criticismy above proposed for 
my OM^n work, shall not take cognisance of it. 
But, in case of the aflSirmative, on which I can- 
not help reckoning — in that case, Your Majesty's 
declaration on that head had need to be expli- 
cit. — " L' Original est confirm^ de lapropre main 
" de sa Majesty Impiriale dans les termes suivans : 
** ain^i soit fait'' Thus in French. In Eng- 
Ifsh, Woe to all gainsay ers! Such was the 
aegis, with which the authors of the Report 
of 28th February, 1 804, thought it adviseable 
to provide themselves. — Critics be dumb! Woe 
be to all gainsay ers ! 

At any rate, if it be Your Imperial Majesty's 
pleasure to cause a copy to be transmitted to 
me, — observations on it from me, — or, with Your 
Imperial Majesty's permission, (that my work 
may not be stopped,) from some friend of mine, 
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—shall be submitted to Your Majesty with all 
possible dispatch. It will then rest with Your 
Majesty's pleasure, — what delay, if any, to allow 
for the delivering in of my work, before the 
sanction of law is given to thaty or any other. 

Case 2. It is not xmt yet^ hut comes out before 
any Outline from me has reached St. Petersburgh. 
— In the mean time, shall I have been useless ? 
No, Sir — all this while, though I were all the time 
asleep, I shall have been rendering to Your 
Majesty useful service. To the official hand, 
have been all the while applied the spur and 
the mn, formed by the idea of the Tribunal of 
free criticism^ which is waiting for that work : 
and, in conjunction with this idea, — the idea of 
the rival work, from the hand, by the shadow 
which, at] this distance, the official hand hatb> 
as above, been so often made to tremble. 

Case 3. My Outline has reached St. Peters- 
burghy and from the official hand no Projet hath 
as yet been delivered in^ but comes out afterwards. 
The official faculties will now have been put to 
their utmost stretch. The enemy — the foreign 
enemy — has been seen already on the field. 
For. this his work, here will be at least one 
Critic, by whom Ijbe virtual challenge can 
scarcely have been refused. Against the in- 
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truder's work, -whatsoever can be said, — here at 
least is onCy — and, at his back, others by dozens 
and by scores, — who, all of them, have had the 
strongest interest in saying it. 

And now, the fresh subject being come in, 
the Legislative School finds a fresh recruit of 
Scholars : — Scholars, as many as can descry 
for themselves any the least chance of ad- 
vancement, from their exercises as performed 
in it* 

Let me not here withhold the acknowledge- 
ment, which even already seems to be due. 
What from that hand I should expect to find, 
is — a work not unsusceptible of criticism, — of 
examination. In it I foresee a work, in which the 
forms of method will have been observed : in it 
will be found distinguishable parts. This 1 col* 
lect from what I see in the above Rapport. A 
point (mathematicians tell us) has no parts : a 
Chaos, how vast soever, has not any more. The 
fifteen masses of proposed legislative mattar, 
spoken of in the Rapport, had not, any one of 
them, any thing like method : — had not any dis- 
tinguishable parts: — thus much I collect from the 
Rapport. By this methodicalness, the sketch 
given in that same Rapport, — and, 1 should 
suppose, whatsoever may have been shewn to 
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Your Majesty since,— stands distinguished, I 
take. for granted, ^om, or at least ahove^ all that 
had gone before it. Here was one step, towards 
the one thing needful. This, I suppose, is 
that which gained for the author, — and as far 
asit went, on grounds, the justice of which is 
above dispute, — Your Majesty's favourable opi- 
uion and acceptance. 

Altogether above dispute, are the importance 
of good arrangement to legislation, and the im- 
portance of a set of Synoptic Tables^ — (Systime 
figuri is the word used by the French En- 
cyclopedists) to good arrangement: good ar- 
rangement and good tables are at once effect and 
cause. A man, — ^who, feeling the need of it, is 
able to frame an implement of this sort, — is be- 
yond comparison better qualified for the main 
work, than one, who is either blind to the use 
of such a security for good arrangement, or un- 
able to produce it. 

This then is one step made towards the one 
thing needful : but it is not itself the one thing 
iieedful. Here are so many drawers or boxes. 
But the contents? — what will they be? Every 
thing depends upon the contents : and, from 
nothing that I have ever seen or heard, can I 
entertaiui any favourable expectation, in r^ard 
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to the contents, with which,^ if with any thing, 
those same boxes are destined to be filled. 

Your Majesty was well advised, in the ac- 
ceptance given to those services- I see not 
well, how they could have been refused. But 
the misfortune was — the yielding to that 
anxiety, which on the part of a person in that 
situation was at once so natural, and so per- 
nicious: — the anxiety to preclude the Sove- 
reign, according to custom, from receiving, 
from any other quarter, services, of which the 
whole civilized world could not afford a supply 
too large. 

Case 4. Lastly — suppose that notwithstand- 
ing the spur so applied^ as above^ a reasonable 
time has elapsed^ and still no work has appeared 
from the official hand. Inwardly felt convic- 
tion, of at least the comparative goodness of the 
already published work, — self<;onscious inabi- 
lity to produce a better, if any at all, — such, it 
will have become manifest, is the state of mind, 
which the silence has had for its cause. Mean- 
time, here, — by the supposition — here, at any 
rate, is a something in hand : I mean my own 
work whatever it may be found to be: — a 
something, which, but for this my humble pro- 
posal, would never have had existen(5e. 
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To the number of commentators — under the 
Assurance that, where the author is an uncon^ 
nected foreigner, they will be critical ones, — 
and thence of self-appointed Judges, under the 
assurance that they will not be favourably par^ 
tial ones, — your Majesty sees plainly enough, 
that it is not without concern, that I should 
see any limits. 

But, — in regard to the sort of a work itself 
which is to be the subject of this criticism, — one 
condition^ I must confess I should not be sorry 
to see required, — whatsoever, in the way of li- 
mitatiouy might be the effect of it. 

This is — that, to each considerable mass of 
matter, — nay even to each single word where 
the importance of it required as much,^ — con- 
siderations, destined to serve in the character 
of Reasons J — stated, in proof of the propriety of 
whatever were so proposed to be established, — 
should all along be annext. 

This subject was touched upon in my former 
letter : — I cannot too earnestly solicit your Ma- 
jesty's attention to it. 

Sir, it is only by the criterion— it is only by 
the test — thus formed, — that talent can be distin- 
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gtiished from imbecillity, appropriate sciencd 
from ignorance, probity from improbity, phil- 
anthropy from despotism, sound sense from 
caprice, — aptitude, in a word, in every shape, 
from inaptitude. 

Reasons these alone are addresses from un- 
derstanding to understanding. Ordinances 
without reasons, are but manifestations of will, 
— of the will of the mighty, exacting obedience 
tftam the helpless* Absolve him from this con- 
dition^ — rid him of this check, — not only the 
man, who presents a Code to you for signature, 
— but the man who presents your shirt to you, 
— is competent to make laws. The man who 
presents the shirt? Yes, Sir, or the woman who 
washes it 

Give up this one condition, — Germany alone, 
on any one subject that you please, will furnish 
you with as many hundred Codes as you 
please : — all of them faithfriUy copied from the 
chaos, which for a different part of the world 
was put together, some twelve or thirteen hun- 
dred years ago : — all of them composed upon 
the most economical principles : — all of them 
written at the rate of so many pages an 
hour :— all of them, without any expense of 
thought. 
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JV{> reasons ! No reasons to your Laws /-- 
Cries Frederick the Great of Prussia, in a 
flimsy Essay of his, written professedly on this 
very subject. Why no reasons ? Because^ 
(says he) if there be any such appendage to 
your law, — the first puzzle-cause of a lawyer, 
(le premier brouilion d'Avocat) — that takes it 
in hand, will overturn it. Yes, sure enough : if 
so it be, that, — a text of |aw pointing one way, — 
a reason that stands next to it points another 
way, — that is, if either the law or the reason is 
to a certain degree ill constructed,-— a mishap 
of this sort may have place. But, is this a good 
reason against giving reasons ? — ^no more than 
it would be against making laws. As well 
might it be said — No Direction Posts! — Why? 
— ^Because, if, coming to a Direction Post, a 
mauvais plaisant should take it into his head 
to give a twist to the index, making it point 
to the wrong road, — the traveller may thus be 
put out of his way. 

« 

Suppose now a Code produced, as usual, 
without any such perpetual commentary of 
Reasons : prefaced, for form^sake, and to make 
a show of wisdom — prefaced, as hath so re- 
peatedly been done, by a parcel of vague and 
unapplied, because inapplicable, generalities, 
under the name of principles. It may be ap- 
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proved, and praised, and trumpeted. ISut on 
what grounds? If, in regard to this or that 
particular provision or disposition of law, any 
distinct and intelligible grounds for the appro- 
bation are produced, — they will be so many 
Reasons. Why then, (may it be said to the 
draughtsman) — why, if you yourself know what 
they are, — why, unless you are ashamed of them 
— why not come out with them in the first 
instance ? — Why not spread them out, at one 
view, before the public at large, — instead of 
whispering them, one at one time, another at 
another, in the ear of this or that individual, 
pre-engaged by interest or prepossession, in 
quality of trumpeter ? — But if no suth grounds 
— that is if no grounds at all — can be produced, 
where is the truth or value of any such praise ? 

On the other hand, — suppose a body of law 
produced, supported, and elucidated, fi*om be- 
ginning to end, by a perpetual Commentary of 
Reasons : all deduced from the One true and 
only defensible principle — the principle of gene- 
ral utiliiy — under which they vdll, all of them, 
be shewn to be included. — Here, Sir, will in- 
deed be a new mra : — the aera of rational legis- 
lation : an example set to all nations : — a new 
institution :i—:and your Majesty the founder 
ef it. 
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' The Ptnal is the branch of law, with which 
iti contradistinction to the Civile I in a manner 
took for granted that it would be deemed most 
proper to commence. Reasons are obvious, 
and seem conclusive. In the penal branch for 
instance, circumstance of universal growth have 
place in a larger proportion than in that other. 
On that account, it lies, in a more extensive 
degree, within the competence of a foreign hand. 
In the penal branch too, changes to any extent 
may be made, — and, so they be but for the 
better in other respects, — neither danger nor 
alarm be produced by the change. 

Not so in the case of the Civil branch. Of 
that branch, the grand and all-pervading object 
is — to keep out change: — to prevent as much as 
possible, those disappointments^ which are the 
result' of actual and unexpected change, and 
those alarms^ which are produced by the tre- 
mulous expectation of change. In this case, 
general uncertainty in the state of the law — that 
perpetual source of unexpected changes, in in- 
dividual instances, to an unfathomable extent — 
is the grand source of evil : and uncertainty is 
the inherent disease of that wretched substitute 
to law, which is called unwritten law, and 
which, in plain truth, is no law at all. For this 
disease, written law — the only sort of law which 
has any other than a metaphorical existence, — is 
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the only remedy. — A remedy of this sort, Napo- 
leon had the merit of giving to France. With 
what degree of skill it is made up, I have never 
yet seen any use in the inquiring. But, wretch- 
'edly bad indeed must this remedy have been, 
if it has not been in a signal degree better than 
none. — Happy had it been for mankind, — if, in 
this way alone, he had set an example to its 
rulers. 

It remains for me to speak of the way al- 
luded to at the outset, as the other way, in 
which, with Your Imperial Majesty's approbar 
tion, such services as it may be in my power to 
render, may, in some sort, be put to use; and in 
some degree, though not an equal degree, the 
objects, above spoken of, attained. 

By the same conveyance with the letter from 
Your Majesty, came one from Prince Adam 
Czartoriski. It is to remind me of an eventual 
promise I had made to him, and to call upon 
me for the eventual performance. Poland was 
of course the subject of this promise. What 
gave occasion to it, Your Majesty may, perhaps, 
have heard already from that Prince. All that 
passed between us on either side was in ge- 
nerals: things were not at that time ripe for 
entering upon particulars. Your Majesty's in- 
tentions were not sujficiently known. But, from 
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the nature of the case, an inference I was led 
to draw, was — that in relation to that country, 
the Constitutional^ — anteceden tly at least to every 
other, — was the branch, with relation to which, 
my services were in view. But, of all branches 
of law, — the Constitutional is that^ in relation to 
which, so far as conQcrns the drawing of a ge- 
neral Outline^ a foreign hand seems less compe- 
tent than in relation to any other. Why ? — Be- 
cause Constitutional law depends throughout 
upon localities. Here then, the plan of giving 
answers, as above, to incidental questions, is 
the only one that seems suited to the nature of 
the case. 

Not that in this case, any more than in the 
other, there could be any use in sending an- 
swers, — any further than as, in the place to which 
they were sent, they found a disposition to put 
them to use. But if, in the present instance^ 
there be any deficiency on that head, — the ap- 
plication, so obligingly reiterated to me by that 
Prince, is an effect without a cause. 

Meantime, if it were Your Majesty's pleasure 
to give me orders for an Outline of Penal and 
Civil law, commencing with the Penal law, for 
Poland, — my labour, although the field of it 
were confined to Poland, would find motives 
altogether adequate to the production of it. 
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My purpose would thus be Answered, but 
not that which I can not but hope to find Your 
Majesty's. For Russia, — no competition, no 
tribunal of free criticism, no School of Legisla- 
tion, no nursery for functionaries, employed in 
the department of l^islation. Nothing but a 
faint telescopic view of those establishments, as 
existing in Poland : the destiny of Russia de- 
livered over to a single hand, — such as every 
thing I have either seen or heard, concurs in 
forcing me to regard as an insufficient one. 

Your Majesty sees my importunity ? — Why 
should I be ashamed of it? — It is not for money: 
it is not for power : it is not for dignity : it is 
not even for favour : — ^it is for a chance of being 
of use : — of use ? — and to whom of use ? 

Not inconsiderable, either in extent, or num- 
ber, or importance, — are the subjects of conside- 
ration, which 1 have thus ventured to submit to 
Your Majesty's decision. But, so far as r^ards 
any thing to be done by me, few points there 
are of any importance, in which the decision 
can be — at once so simple, so easy, and so safe. 

« 

To set me at work, all that would be neces- 
sary would be — an intimation of Your Majesty's 
pleasure to that effect. English ipust be the 
language in which I write. It is accordingly 
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in that language^ that in the first instance, it 
must be printed. But sheet by sheet, as fast as 
it comes out in English, Mr. Dumont, serving 
upon the same terms* that I do, would — I am 
as certain ^s if he were here, and told me so-~ 
be happy to render it into French: in which 
case, the French translation would be in print 
nearly as soon as the original. The expense of 
the work in English would be my concern: 
with regard to the French, it would be as Your 
Majesty pleased. To Petersburgh, as many 
copies, — in English, in French, or in both, — as 
Your Majesty pleased to order, should be trans- 
mitted. What should be done in relation to 
them when there^ would of course depend al- 
together upon Your Majesty's pleasure. But, I 
hope Your Majesty will have no objection to the 
giving me a promise, that when there, they shall 
see the light. The work will not be a libel : and, 
if disapproved, — and, with, or without reason 
assigned, the disapprobation declared, — any 
such disapprobation will not, naturally speak-^ 
ing, experience much difficulty in making itself 
respected. I have the honour to be, Sir^ 

Your Imperial Majesty's 

Ever faithful Servant, 

JEREMY BENTHAM, 






No III. 

Prince Adam Czartoriski, qf Poland, to 
Jeremy Bentham, London.* 

Vierme, U 25 AvrU, 1815. 

Monsieur, 

Les courses continuelles que Sa Majest6 
I'Empereur a faites, apr^s avoir quitt6 FAn- 
gleterre, et les grands int6r^ts qui L'ont occup6 
depuis quelque terns, ne m'ont permis que dans 
ce moment de remettre k Sa Majesty Imp6riale 
la lettre que vous Lui avez addressee. Mon- 
sieur. C'est avec un, plaisir particulier que je 
m'empresse de Vous transmettre, ci-joint, la 
r^ponse de Sa Majesty Imp6riale. 

Veuillez recevoir 6galement de mon c6t6 
I'assurance de la haute estime que je ne cesserai 
de Vous porter, et permettez moi d'avance de 
me flatter de I'espoir que Vous ne refuserez pas 
de nous 6clairer aussi de tos lumi^res dans 
tout ce qui pourrait avoir rapport k la I6gisla- 



* Transmitting, in official form, the Emperor Alexander's 
Letter, No, VII. p. 89, of the '* Papers,'* *c. to which this is 



a Supplement. 
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tion que Sa Majeste Iinp6riale daignera accor- 
der k la Pologne. Je ne manquerai pas, lors- 
qu'il en sera terns, de m'adresser k Vous, Mon- 
sieur, et de Tous rappeller les promesses ami- 
cales que Vous avez bien vould me faire k ce 
sujet. 

Je profite, en attendant, avec tin grand em- 

pres^ement de cette occasion pour Vous prier 

d'agr6er I'assurance de tnes sentimens, et de la 

consid^faticm la plus distingu6e avec laquelle 

, j'ai rhonneur d'dtre, 

Monsieur, 

Votre tr^s humble 

Et trfes ob^issant Serviteur^ 
A. CZARTORISKI. 



p 2 






(translation.) 

Vienna, 25th April, 1815. 

Sir, 

The continual excursions, which his Ma- 
jesty the Emperor has heea making, since his 
departure from England, and the great interests 
with which he has for some time been occupied, 
allowed not, until this moment, of my remitting 
to his Imperial Majesty the letter you addressed 
to him. It is with particular pleasure, that I 
hasten to transmit to you herewith his Imperial 
Majesty's answer. 

Be pleased to receive, at the same time, from 
mysdf the assurance of the high esteem in 
which I shall never cease to hold you, and 
permit me in advance to flatter myself with the 
hope that neither to us,* will the benefit of your 
assistance be refused, on the occasion of what- 
soever boon, in the way of legislation, his Im- 
perial Majesty may deign to grant to Poland. 
I shall not fail, when the time comes, to address 
myself. Sir, to you, and to recall to your re- 

_ ^ 

* Meaning a$ well as Rttssia, to which country alone the 
Letter in question had borne reference. 




85 

collection the friendly promises, you had the 
goodness to make to me, in relation to that 
subject. 

Meantime I embrace with pleasure this occa- 
sion of begging your acceptance of this decla- 
ration of my sentiments, and of that most dis- 
tinguished consideration with which I have the 
honour to be, 

Sir, 
Your most humble. 

And most obedient Servant, 
A. CZARTORISKI, 



No. IV. 

Jeremy Bentham, London^ to Prince Adam 
C^ARTORisKi, of Poland. 

SUieen Square Place, Westminiter, June, 1815. 

Dear Sir, 

For one thing, I must begin with casting 
myself upon the Emperor's forgiveness as well 
as yours : that is, the enormous length of time, 
(upwards of a month), that has intervened, 
between my receiving of the two letters, and 
the dispatching of these my answers. Another 
thing, for which likewise I must beg your in- 
dulgence, is — the rough state in which I am 
reduced to send a copy, of mine to the Emperor, 
for your use. 

Both trespasses have their source, in an en- 
gagement under which the letters found me : 
viz. that of drawing up for this country, for the 
use of a voluntary association, a plan of Na- 
tional Education, in relation to which I may 
perhaps take the liberty of troubling you with 
a few words, before the close of the present 
letter, or at any rate by the next messenger. 
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As to your copy, — the whole business of the 
Education scheme was in danger of being put 
a stop to for an indefinite length of time, had I 
not devoted myself exclusively to it — as to your 
copy — I mean your copy of my letter to the 
Emperor — I hope you will find it l^ble ; and, 
consistently with my engagements, time could 
not be found for the copying and revisal of an- 
other fair one. 

As to the original, you, as well as he, will, 1 
fear, be sadly annoyed by it, were it only for the 
length of it. It was, however, absolutely ne- 
cessary I should speak out: and I saw no 
hope of being able so to do, to any purpose, 
in any lesser compass. I hear it said every- 
where — that he is ^good-natured man: — by what 
you will find me saying to him, that quality 
will be put to the test. From me, if he has 
patience enough, he may thus r«a</, what from a 
man in any other situation, it is not in the nature 
of things that he should either read or hear. 

A bandage on his eyes — leading strings on 
his shoulders— on this part of the field of go- 
vernment, such has hitherto been his costume. 
My aim is to rid him of those appendages ; — 
is it possible he should fi^rgive me ? — Forgive me 
or not, that is not the point : that he should 
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suffer himself to be rid of them, that is the one 
thing needfuL 

I hope this will not draw you into a scrape : 
a scrape on your part so perfectly undeserved: 
for, no such thing as a tale out of school have 
I ever had from you. 

If, by any thing 1 have said, an end should be 
put, not only to that correspondence, but to 
another, which is so truly flattering to me, — 1 
shall be truly sorry. But it was necessary to 
run the risk : for I think you will agree with 
me, that, whether ivith it any thing be done or 
no, without it nothing was at any rate to be 
done. 

The letter addressed to his Majesty, I put 
into a separate packet. I avoid purposely any 
such attempt as that of making it pass through 
your hands. In relation to an official person 
there so frequently alluded to, it was absolutely 
necessary I should speak without reserve : and 
there seemed neither necessity nor use for jfour 
being involved in any such business. 

Even if it should be in the Constitutional part 
of the field of law, that my labours, such as they 
are, should be desired by you,— {though for 
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teasohs already given, that is the part, in M* 
lation to which my hopes of being of use are 
least sanguine), — I repeat my promise to put 
them under your command: 1. Because I do 
not absolutely despair of being able to do good, 
here a little and there a little — even in relation 
to that branch : 2. Because, (as I say to the 
Emperor), that is the branch, which, I imagine^ 
you had more particularly in view. But, my 
expectations are much more exteimvCj as well as 
sanguine, in relation to the Petial and the Civil 
branches : including, in both cases, (though, so 
far as concerns the organization of the Judicial 
Estahlishment it belongs to the Constitutional 
hmich)y the System of Procedure. — Why? Be- 
cause, in the Civil branch there vnll be a good 

deal of matter, — and in the Penal a good deal 
more, — applicable alike to the circum&itances of 
all countries ; and therein applicable, with little 
or no difference, under any form of government. 
So far, therefore, I could myself propose mat- 
ter, with a tolerable expectation of its being re- 
ceived, and thence with a proportionable degree 
of facility and alacrity : whereas, in regard to 
constitutional law, in which is included iheform 
of govemmenty it would be folly for me to pre- 
tend to originate any thing considerable. — What 
is the monarch willing to leave, or to concede, to 
your Nobles, and the great body of the people 
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taken together? — What are the Monarch and 
your Nobles, taken together, willing to leave^ or 
to concede^ to the great body of the people ? — 
What are the people at present in a condition 
to receive^ if the powers on which it depends, 
were willing to concede it to them ? — What more, 
within a moderate space of time, may they be 
expected to come of themselves to be i», or to 
be capable of being put into, a condition to re- 
ceive, — and by what means? — All this, if known 
to any body, is known to you : not a parti- 
cle of it to me. 

When, near the close of the reign of poor 
King Stanislaus, a Constitutional Code for 
Poland was drawn up, Bukaii (he I think it 
was that was then resident here) sent me a copy 
of it. What is become of it I do not exactly 
know. But what I remember, is— that people 
in general were here much pleased with it: my- 
self among the rest, as far as I had looked at 
it, which was yery slightly : for, being deeply 
embarked in other pursuits at the time, nothing 
called upon me to suspend them for any such 
purpose as the making a study of it. 

On the present occasion, — that paper, is it in- 
tended to form the basis ? This is, I doubt, too 
much to hope.— Though why should it he?-^ 
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There would be a field for experimenting in : 
and, to a monarch with the whole Russian em- 
pire under such entire command, what possible 
danger can there be from any such experiment? 
Under the Great Turk, was not Ragusa even 
a republic ? In such a case, more real efficiency 
than what he would lose in the shape of 
coercive power y the autocrat of Russia would 
gain in the shape of gentle influence: loss, 
were there any, would be all of it to the suc- 
cessor, — who, not having been the author of the 
boon, would not be a sharer in the gratitude. 
But, even by Aim, — he being used to the com- 
paratively new state of things, — the loss, if there^ 
were any, would not be felt. 

It is now, I think, about forty years, since 
I first began to lift up my prayers for Poland. 
The most intimate friend I had, was John JLind, 
—privy counsellor to the King, — and, under his 
Majesty, original institutor as well as director 
of a school for four hundred cadets at Warsaw, 
(of iivhich I know not the fate), — and governor 
U> Prince Sitani^laus, nephew to the poor King, 
r^wbose huGiiness at our court he did for a num- 
ber of years, writing a letter from London every 
fither post-day. Bukati being all the while the 
f efS(ident kept for show, because our King wout^ 
B0t see in that ebaracter one of his own s^bjects. 
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Lind's first appearance at Warsaw, was in that 
of Readeir of English, — to your father, or your 
uncle, — I forget which it was. — Oh, how we 
used to talk, and talk, of Poland ! and how we 
used to curse the Fredericks, Great as they 
were, not to mention oth^ persons. 

Being of all countries and of no party, I 
have just sent off to Paris a lai^e packet of 
printed copies, of a part pf the Education scheme 
to leading men there : — Bourbonites, Napoleon- 
ites, and Republicans, promiscuously, — some of 
them old friends of mine. 

If you follow the camp, perhaps you may 
make prize of them: — yet I should be sorry you 
should : were it only because while you are at 
Paris y you will not be ^t Warsaw: and, whe- 
ther you are so or no, I am of the number^ — 
and that I believe not a small one — of those 
who are impatient for your being there. 

Well — but about this Education scheme : 
were it only to account for the delay, . a few 
words I find I must trouble you with about it: 
even here, an experiment of at is about to be 
made, in a part of that garden of mine which 
you saw. It has for its object — the applying to 
^ the higher branches of learning, — and the higher 
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as well as middling ranks of the community,-^ 
that new system of instruction, of the success of 
which you can not but be more or less ap- 
prized. JBroughamy Sir James Mackintosh^ — 
and, if I can persuade him to lend his name,— 
for this is all h^ can have time to lend — Romilly^ 
will be at the head of it. For the details of the 
management, there will be some very efficient 
men, with whose names you can scarcely be ac- 
quainted. For reasons not worth troubling you 
with, — my fixt determination has been, from 
the very first, not to be of the number. In the 
executive department of it, I accordingly bear 
no part : but of the Legislative^ the initiative 
has fallen wholly to my share. My labours in 
that fidd had (I believe) already commenced, 

• 

when I had the honour of receiving you : and, 
for want of their being compleated, the business 
was at a stand ; and, by a few days more of 
delay the season might have been lost ; (I mean 
the time when expected contributors are in 
town) ; and the execution of the plan deferred 
for a whole twelvemonth : and thereby perhaps 
finally defeated. 

It is now in such advance, that every thing, 
which it is necessary to publish in the first in- 
stance, is either already in print, or in the 
printer's hands. A copy, or two will, 1 trusty 
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be brought to y6u by the next messebger. On 
(his field, at any rate, in doing what I have 
done, I consider myself as being at work, — not 
less for Russia and Polmidy than for London. 
For the elementary branches, as taught upon 
the Bell and Lancaster system, Paris is already 
provided with a schoolmaster from hence. The 
«on of a Protestant clei^yman — Martin^ I think, 
18 his name — was, in Louis the Eighteenth's 
time, sent from the north of JFrance to a Lancas- 
terian school, for the express purpose of learning 
the method, — and is now at Paris ; and (I un*- 
derstand)i much caressed there. His business 
there, is, to form instructors. The salary offer- 
ed to him, was 200Z. : — for such a station, a very 
considerable salary at Paris.—" Sir," (says he) 
" that will be too much. Economy — success Or 
" failure depends upon the degree of economy. 
" Such a sum'' (naming it) " is perhaps as 
" much as you need give. By this, the price 
" will be set to those who succeed me. If, in 
^ my instance, in consideration of my being the 
*• first institutor, you see any claim to extraor- 
" dinary remuneration, — let tluit come by and 
" by, when by experience you see what I have 
•• ddne." 

Just the same thing might the £mperor do 
fof Petersburgh and for Warsaw. The expense 
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— I mean the necessary expense—would be 
next to nothing: and if this cannot succeed 
with you, I am at a loss to think what elsfe 
can. 

For this purpose, you will see how neces- 
sary it has been for me, to take a fresh peep 
into every nook and cranny of the whole field 
of art and science: my business having been, 
to apply the new method of instruction to every 
part of that field, that is deemed capable of re- 
ceiving it. ' My endeavour has been, to reduce 
the whole sketch into as narrow a compass as 
possible: and, the narrower the compass, the 
greater the quantity of labour which it has cost 
me. Locke's Essay (so he tells us himself in 
his preface), is too long — Why? " Because," 
«ays he, "I had not time to make it shorter/' 

If, upon the field of Codification it be in my 
power to throw any lights you see the terms 
upon which it is in the power of your Alexan- 
der to have it. — Exactly those upon which God 
Almighty had his: a couple of words, the 
whole of the expense. 

I hope the Emperor will not be angry ;with 
me for returning his ring : if it had been a brass 
or a glass one, f would have kept it If he 
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will send the value of it to my masters and em- 
ployers, as above, for their school/Iy as well as 
they, shall be all gratitude. But of this, in 
that ensuing Jetter, with which this threatens 
you. 

Believe me ever, with the truest respect, 

Dear Sir, 

Your most obedient Servant, 

JEREMY BENTHAM. 



No. V. 

Jeremy Bentham, an Englishmany to the Citizens of the 

several American United States. 



London, Queen's Square Place, WeHminster, 

July, 1817. 



LETTER I. 



f'eslimonials as to this Proposal and 
its Author. 

FarENDS AND Fellow-men, 

Cre this reaches you, you may have 
seen, many of you, what, some years 
since, I wrote to the then President of 
your United States ; — if so, you will 
have seen what in return was written 
by that chief Functionary of yours to 
me. You will have seen the sort of 
service which it was and is my wish 
to render to you. You will have seen 



• (EXTRACTS.) 

I. PrtMidtfU Madison, to Jeremy Bentham, Wash- 

ington, MayBth, 1816. 

. . . , " The very distinguished character you have es- 
** tablished with the world, by .the inestinftble gifts 
" which your peo has. made to it." .... 

" That » dicest of our laws on sound principles^ 
** with » purgadon .and reduction to a text of the 
**,UDwritten ^part of them, would be an invaluable 
-" improvement, cannot be questioned ; and I cbeer- 
'" fbUy accede to the opiniou of Mr. Brougham, that 
" the task could be undertaken by no hand in Europe 
" so capable as yours." 

II. Albert GaUatin, then MiniUer Plenipoten- 
tiary, from the American United States, for 
the gignature qf the treaty qf Peace between 
that Commompealth and the Kingdom of Great 
Britain and Ireland, to Simon ^yder. Gover- 
nor qf Pennsylvania, London, IMh June, 
1814. 

** Mr.JeremyBenthamintends to address you, for 
" the purpose of making a gratuitous tender of his 
" Acuities and services, in preparing a system of 
" civil «nd penal law for the subsequent inspection 
*' and revision of the lei^islatnre of Pennsylvania. . . 
'* So fisr as it is practicable, Mr. Bentham having 
" devoted near fiorty years to the investigation of the 
'* subject, from his rare talent of analysis and clas* 

•ificatiaii, appcanparticulai ly filled for tbeunder- 



whether, in the opinion of your late 
President Madison — you will have seen 
whether, in the opinion of your late 
Secretary of the Treasury, Albert Gat- 
latin — you will have seen whether, in 
the opinion of the Governor of Penn- 
sylvania, Simon Snyder — the service 
itself promised and promises to be a 
useful one ; and how far he who thus 
addresses you has been regarded as 
qualified for the rendering it. The 
tract, Ui which those Letters are in- 
serted at length, being too bulky to 
admit of the sort of circulation hoped 
to be given to these, — short extracts 
from them are here subjoined.* The 



taking. I have ventured to say so much, because 
those of his works which have appeared in the 
most popular dress have been published, in the 
French Language. I allude to bis "IVeatises on 
Legislation,'' and to his " Theory of Rewards and 
Punishments,*' edited by Mr. Dumoqt, fuid re» 
spectively published in the years IG^^ and 1811. 
These works are generally considered as the biUt 
of the age on the subjects of which .they treat. 
Had not other avocations prevented, I voutd have 
translated the shortest,** 
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in. Simon Snyder, Oooemor qf Pennsylvania, to> 
David Meade Randolph, WiU^unsbufg^, Virgi- 
nia, written on the ndfject oft^ aoow Letter^ 
and dengnedfor transmission to Jo^emy Bent' 
ham.r—Harrisburg, SOtfi May, \Bl6, 

"' If the Letters had arrived previously to th« lOtb 
" March last, on which day the legislature of Ai* 
** State adjourned, an early exhibition to tha| body 
"...of his proposition, and of which I shodld 
" promptly have availed myself, I am confident 
" would have resulted in measures more commensa- 
<* rate witii the object «f ftirnfohing him with informa- 
** don to aid, and better adapted to further his gene. 
*' rous intentions towards Pennsylvania than what is 
*' in my power to furnish .... Aided by these oriu- 
•' niments and publications, Mr. Bentham will 1>e 
*' enabled by his talent and research to mature ahd 
"shape bis system for submission. officially to Yh» 
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title of it^is " Papers relative to Co- 
^^ dification and Public Instruction^** 
fb'C. Copies of it, together with co- 
pies of a Circular Address from me, 
are ia their way to the respective 
Governors of your States. 

You may, I doubt not, learn at any 
time, by asking him (though never have 
I asked him) what your present Secre- 
tary of State, late Minister Plenipo- 
tentiary in this country at this court, 
John Quincy Adams, has seen, and 
heard, and knows, and thinks of me. 

Thus much as to authority — intel- 
lectual authority : source of the influ- 
ence of understanding on understand- 
ing: intellectual authority, sole and 
indisptosable foundation for a deriva- 
tive judgmtnt : — the only sort of judg- 
ment capable of being pronounced by 
any man, in so far as tlie materials 
necessary for a self-formed judgment 
fail of lying within his reach. In the 
above-mentioned letters, you will have 
seen a set of testimonials — evidences 
' as pure from all alloy of sinister in- 
terest, or even personal and partial 
favour, as it is possible for testimo- 
nials to be: — evidences, the value of 
which no detraction can diminish, no 
exaggeration increase. 

While these letters to you are pen- 



" Legislature." N. B. Unfbrtonately none of the 
■bove papers have come to hand. 

IV. " Oovemor*8 Metiagtto the Senate and House 
** qf Represemtativea qf the CommonweaUh qf 
" PenmylvarUa, Harrisburg, December 6th, 
" 18i6. Jame» Peacock, Printer,** 

Page ♦. •* This occasioD is embraced to submit to 
" the legblatnre a commuDication made to tlie Go- 
" vemor by Mr. Jereaay Bentham of London, on the 
** subject of public law ; which though dated l-*tl) 
•* July, 1814, was not received untU after the ad- 
" jourameat of the last legislature. As tliis philan- 
" thropic communication arose out of suggestions of 
" our esteemed fellow*citisen, Albert Gallatm, his 
'* letter to Uie Grovemor, and Mr. Bentham's, arp 
'* herewith submitted, and also a letter from the Oo- 
" vemor, and other papers connected with this highly 
" interesting subject. The legislature will determine 
** whether, under the circumstances of oui as yet 
«« unconsolidated systpms of civU and criminal polity, 
'' we can in the prosecution of this important work 
•• be benefitted by the l^bovn of the beuevoleiit Mr. 
** Pentham.*' 



ning, comes from another quarter a 
sort of testimonial, capable of being 
regarded by your Representatives ia 
the character of a precedent. 

As the quondam metropolis and fo- 
cus of religious liberty, and the still re* 
maining receptacle of whatsoever comes 
nearest to pure representative democra- 
cy on any other part of the globe besides 
yours, the State of Geneva cannot be un* 
known to you. The intelligence i have 
to communicate to you from thence is 
this. — For the drawing up of a Penal 
Code, grounded on the principles of a 
work of mine, as published, in French, 
in the year 1 80^, by my friend, Stephen 
Dumonty Citizen of that Common- 
wealth — a commission has just been 
given to him : whensoever finished, it 
is 10 be printed for the use of the 
Constituted Authorities, to whom it 
belongs to deal with it in the charac- 
ter of a body of proposed law, as, 
under the name of Bitls, works the 
same in kind^ differing only in extent^ 
are dealt with in this country, and I 
suppose in yours. 

Here then is a precedent already 
set : a precedent which, — if without 
the praise, at any rate without the 
reproach, of originality, — it belongs to 
your Representatives, if it seem good 
in their eyes — to your Representatives, 
with or without an impulse from yo« 
their Constituents — to take into consi« 
deration and put to use. 

In a private letter, dated from Ge- 
neva, 17th June, 1817, and addressed 
to the man so well known to you^ as 
the oldest and most efficient friend to 
mankind among English practising 
lawyers — 1 mean Sir Samuel Eomilly 
-^after s|>eaking of his having re- 
ceived from the Constituted AuUiori- 
ties a commission as above, Pierre 
Etienne Louis Dumont, — more com- 
monly known by the. shorter signa- 
ture, Etienne (in English, Stephen) 
Dumontj^ia words of ivbicb tbt fol- 
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lowing is a dose translation, proceeds 
thus :—** Bentham's Plan is the basis 
*' of my work. I pursue his method 
*^ in respect of the division into Ge- 
** neral Titles and Particular Titles, 
** In regard to offences^ I adopt the 
V whole of his classification: and 
'^ more especially the great and heau- 
^* tiful idea, of proceeding in a uni- 
^* form manner by commencing with 
*^ the definition of the offence, and 
'' following it by an exposiUon of the 
'^ leading terms of which the defini- 
*' tion is composed ; then, by a state- 
'^ ment of the grounds or causes of 
^^ aggravation^ and those of exlenua- 
** tion^ applying to each genus or spe- 
'< cies of offence. Thiis plan, which 
'* is altogether new, has a prodigious 
'* advantage over every other: viz. 
^ that of afibrding, in a pie-eminent 
'* degree, every possible facility to 
** Improvement, in every part of the 
*< details. In truth, this Code will 
*^ rather be a set of authentic instruc- 
*^ tions for the judges, than a collec- 
** tion of peremptory ordinances. A 
'^ greater latitude of discretion will 
'* be left to them than was ever left 
'^ by any Code : yet their path being 
'* every where chalked out^for them, 
•* as it were between two parallel 
*^ lines, no power that can be called 
'' arbitrary is left to them in any part 
" of it. 

** In the Code itself they will be- 
*^ hold all the considerations ^ capable 
** of afTording proper grounds for 
^^ their decision : and, on each occa- 
** sion, it is to the text of the law 
*^ that, in justification of such appli- 
^^ cation as, on that occasion, they 
<^ think fit to make of those same 
** grounds, they will all along make 
'^ reference : for example, the several 
*^ grounds of dggravation and exte- 
^^ nuaiion^ respectively above alluded 
'^ to, on the occasion of their being 
^ brought to vieW| for the purpose of 



" justifying such fixations, as shaAI 
" •come to be made of the quantity of 
" the punishment." — Thus far Du- 
mont. 

To the acceptance of an offer such 
as the present from a foreign hand, 
various are the objections that will be 
apt to present themselves : in my €rst 
letter to Mr. Madison all those have 
been met, and will, I flatter myself, be 
found removed : advantage, and with« 
out inconvenience, will be seen to be 
the ultimate result, — of a circumstance, 
which, at first sight, may be so apt 
to appear objectionable. 

Of this letter, together with the 
paper containing those others of which 
you have just seen extracts, your Se- 
cretary of State, John Quincy AdamSj 
has done me the honour to take charge^ 
for the- purpose of its being trans* 
mitted to the Govenior of your State. 

Such are the testimonies submitted 
to you for the present, in the charac- 
ter of grounds^ on which to form a 
derivative judgment. Now then, my 
friends, such of you as, on this sub- 
ject, — from such considerations as are 
capable of being compressed within 
the compass of a sheet or two of 
letter«press, regard yourselves as pos- 
sessing the means of framing a self- 
/tfr/n<r2judgment, — hear me. Hear an 
Englishman, whose mind, by the view 
and prospect of the state of govern- 
ment, in this seat of ill-disguised 
despotism and self- acknowledged cor- 
ruption, would be sunk in despon- 
dency, — but for the ray of comfort, 
which beams upon him from your' 
jhiippier clime : — from your incorrup- 
tible — your every day more and moile 
flourishing commonwealth : from your 
government ; — the only one that now 
exists, or ever did exist, on the sur- 
face of the globe, ia and by which 
the advancement of the universal in'- 
leresli i°> preferqice to all particular 
^and ntrrowej: interests, i» or eves was 
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the end pursued : pursued ? — yes : or 
in any distinct and unequivocal terms, 
so much as professed to be pursued. 



LETTER II. 

Properties desirable in a Body of 
Laws, for all Purposes, 

Hear then from me in the first 
place the properties or qualities which, 
— ere it can i'ulhl the purposes^ for 
vrhich iu your country laws are, ^s 
in every country they ought to be, 
made, — a body of laws, designed for 
all purposes without exception, must be 
possessed of: properties, which accord- 
^°S^y) in a work of this kind, may 
be stated as being desirable. 1 . J\/'0' 
toriety^ or rather aptitude for notoriety^ 
in respect of its contents ; 2. Con- 
ciseness ; 3. Clearness in respect of 
its language; 4. Compactness in re- 
spect of its form ; 5. Completeness, or 
say all-comprehensiveness, in respect of 
its extent ; 6. Intrinsic usefulness in re- 
spect of its character ; 7. Justifiedness, 
i. e. manifested usefulness, in respect 
of the body o{ instruction, by which in 
the form of pnVtc</^/^5 and reasons, it 
ought to be illustrated, justified, re- 
recpmmended, and supported. 

In regard to all these several pro- 
perties, as they come to be explained, — 
you will have to consider — how far, in 
their present state, the body of the 
]awS| under which you live, is from 
being possessed of them: — possessed 
of them respectively, in a degree ap- 
proaching to that which is indisputa- 
bly desirable, and affords a promise of 
being practicable. You will at the 
same time be able to form some sort 
of conception — not only of my anxiety 
to give to it the benefit of them all 
without exception, but in some general 
way of the resources to which I look 
iiiT the accomplishment of so desirable 



a result : resources, by the confempla-^ 
tion of which has been produced that 
sort of conjectural confidence, which 
you have seen reposed in me by sp 
many of the distinguished men, who 
are at once so happily possessed, and 
by general acknowledgement so highly 
deserving, of your more decided and 
unrestricted confidence. 

Of these seven properties, three, viz. 
clearness, conciseness, and complete^ 
ness—'dW of them qualities intimately 
connected with one another — will na- 
turally present themselves as being 
desirable in a literary work of almost 
any sort : properties, the demand for 
which IS at any rate not peculiar to a 
body of law : and of which on that ac- 
count no particular mention need here 
be made. In regard to completeness 
however, so peculiar will (he import 
as well as importance of this word be 
seen when applied to a body of the 
laws — rpeculiar not only in respect of 
utility but in respect of dijficully — 
nothing less than the conversion of the. 
whole body of Common Law into 
Statute Law being included in the im« 
port of it — that the peculiar point of 
view, in which, on this occasion it has 
been necessary to contemplate it, will 
necessitate a particular mention of it in. 
this address. 

In this quality accordingly, — to 
which, on this particular occasion, for 
distinction sake it may be not improper 
to add the appellation of all-compre* 
hensiveness, — iu this, together with 
notoriety and Justifiedness — (by no* 
toriety understand here as before, in* 
trinsic aptitude for notoriety) in these 
will be seen three qualities — and the 
only three qualities — which, on the 
occasion of the offer here submitted to 
you respectinor a body of laws it will 
i)e necessary for me to hold up in any 
special manner to your view : all three 
of them as being — completetuss as there 
explained not excepted— such, that till 
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this your proffered servant ventured on 
the enterprize, no draughtsman in le- 
gislation ever professed to give, or for 
aught appears ever so much as thought 
of giving, in any tolerable degree, by 
means of any peculiarity of plan or tex- 
ture, to the body of his proposed laws. 
Under the head of all- comprehensive- 
ness therefore, as applied to the pro- 
posed work in question — under this 
Lead no less than under the several 
heads of notoriety and Juslijledness^ 
explanations of considerable length 
will be indispensably necessary. 

As to intrinsic usefulness^ obvious 
as' is the title it possesses, to a place 
not only in most literary works, but 
more particularly in this, no less ob- 
vious will be the noti-necessity of 
making on the present occasion any 
special or separate mention of it : this 
being a quality, which, of course, and 
without his being at the trouble of say- 
ing so, no man who ever pens a proposed 
law, can fail of being understood, as 
wishing to be thought to be, and with 
whatever degree of sincerity professing 
to be, anxious in his endeavour to be- 
stow upon it. " Whereas it is ex- 
pedient** — onlv upon British legisla- 
tors could such a phrase pass itself off 
in the character of a reason^ or for any 
thing better than a mark of dotage. 

But in the ulterior quality ol justi- 
fiedness^ i. e. manifested usefulness^ 
the quality of simple usefulness is in- 
cluded : justifiedness, a quality in 
which on the present occasion so much 
attention will be seen to have been be- 
stowed: and in this may be seen a 
quality, which not only has never yet 
been endeavoured to be given to any 
comprehensive body of laws, but, 
until thus noticed by this your prof- 
fered servant, appears not to have 
ever yet been numbered by any person 
among the properties desirable in, or 
properly appertaining to, ^ny such 



LETTER III. 
I. On M'otoriett/^ as applied to Law. 

As in every other part of the field 
of human action, so in the field of law, 
only in so far as it is present to the 
mind, can any idea be productive of 
any effect. Ah poor silly man I that 
of such a truth, at this time of day, 
thou shouldst need to be reminded ! 

Yes : only in proportion as the con- 
ception a man has of it is clear, correct, 
and complete, can the ordinances of 
the law be conformed to, its bene* 
fits claimed and enjoyed, its perils 
avoided : — those perils, with which 
every path, every step in the field of 
human action, may be encompassed. 

To lodge and fix in each iiianS 
mind, that portion of the iQatter of 
law on which his fate is thus dcj-^ 
pendent— exists (here that State, in 
which this operation is no( among th^ 
niost important duties of the govern- 
ment? 

Yet, where is the state by the go- 
vernqaent of which any attention what- 
soever appears to haye been paid to 
it?* 

To enable government to fulfil it to^ 
the highest degree possible, has ever 
been amongst the most anxious of my 
desires. 

For this purpose, means extrinsic 
to the law itself present themselves 
of course to ev^ry mind; — publishii^ 
them for example in cheap editions ; 
causing theip to be publicly read by 
certain persoQS in certain places. 

Of all such extrinsic means of no- 
tification, next to nothing however 
will be the effecti unless the matur of 
the law be prepared for the operation, 



• A« if firoip a rubbUbcart, « conUnaally incroM- 
ing and errr fthapetCM mass of law is from time to 
time a\iot 4own u^poa the beads of the people: and 
out of this rabbish, and at hU peril, is each man \pS^ 
to pick oat what helongs to him. Thos, In poarlng 
forth law, ^Mi the sovenunMt, a» it it writlf n^ 
I ** rain damn 9narm,\ 
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hf the distributioQ made of its con- 
tents, and the form into which they 
are cast. 

For this purpose four leading prin- 
ciples of division, with as many cor- 
respondent divisions, have been con- 
templated and employed by me. 

1. First principle of division. — For 
the benefit of each individual, separate 
from those portions of the matter of 
law on which he has a concern all 
those with which he has not any con- 
cern. Correspondent drvisiqp. Laws 
oi universal concernment — laws of spe^ 
ckU or particular concernment. G ode, 
to which are consigned all laws of uni- 
versal concernment, the General Code, 
Codes, in each of which that portion 
of the matter of law in which only one 
or two* denominations or descriptions 
of persons are concerned, Particular 
Codes. 

That portion of the matter of law, 
with which each individual is con- 
cerned to be acquainted, will therefore 
consist of two parts : viz. 1 . the Ge- 
neral Code : 2. the collection of Parti- 
cular Codes; viz. those which corre- 
spond to the several particular situa- 
tions in society, which it happens to 
him to^occupy. 

2. Second principle of division. 
For the benefit of each individual, in 
that portion of the matter of law in 
which he has a concern, separate from 
those portions which he is concerned 
to bear constantly in mind, those 
vrtiich he is not concerned to bear con- 
stantly in mind. Correspondent di- 
vision. Laws of C0n5/an/ concernment — 
laws of ouasional concernment. 

By a law of constant concernment, 
understand a law which applies it- 
self to this or that incident, which is 
of such a nature that without a man's 



* Xwo : as in case of correlative situations : such 
as those of Jhuband and W\ftt Master and Servant, 
Add to tlwse occasionally, other id^iatioBi Idciden* 
ullj connected with tlie principal qtifai. 



having warning of it, it may take 
place at any time : without his having 
warning, and thence without his hav- 
ing sufficient time for considering with 
himself how to act, or for taking ad- 
vice of others. Example of laws of 
constant concernnient : laws declaring 
how, in case of an unexpected attack 
on his person or property, a man may^ 
and how he may not^ comport himself, 
for the purpose of self-defence. 

Note, that, though in the instance 
of such laws as are of constant con- 
cernment, the chance of their being 
present to the mind at the time for ac- 
tion is in the highest degree dependent 
on their brevity and compactness, — 
yet, in the instance of such as#are of 
occasional concernment, in such sort 
as to admit of time for deliberation and 
consultation, — though, even in regard 
to these, intelligibility may be de- 
stroyed by want of compactnessy^ 
brevity is comparatively immaterial. 
In the case of a dictionary for example^ 
the largest is little less easily con- 
sulted than the smallest. And thus 
it is — thus, and no otherwise — that 
brevity and compactness may be brought 
into consistency with completeness. 

3. Third principle of division and 
distribution. In the case of laws of 
constant concernment, — from such 
laws, on the observance of which the 
greatest quantity of mterest is at stake, 
detach those, on the observance of which 
not so great a quantity of interest is at 
stake. Use of this separation, em- 
ploying the most efficient means in 
planting in the mind those portions of 
the matter of law, on the observance 
of which the greatest quantity of in- 
terest is at stake. — Correspondent di- 
vision — 1. Laws of major concern- 
ment : 2. Laws of minor concern- 
ment. 

4. Fourth principle of division* 
In regard to laws in generid, but more 
particularly in the instance of suich as 
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are of conslani coneemmenif from 
those principal portions of matter, to 
which the mind is not led by any 
other, and which accordingly cannot 
be kept in mind otherwise than by 
themselves, — separate all such portions 
of subsidiary matter, to which, especi- 
ally when once presented to it, the 
mind will natural ly be led by those 
s^me principal ones. In this case for 
example, are rules and examples: 
rules on the one hand ; examples of 
those same rules on the other. Cor- 
respondent division, —division into 
Main- text and Expository matter, — 
Compared with expository matter, 
main- text possesses not any thing by 
which its continuance in, or regress 
into, the mind is facilitated.* But, 
suppose the main-text once well an* 
chored in the mind, the occasional 
regress of the expository matter will 
find a constant source of facility iu the 
relation it bears to the main-texl. 

Separated from the expository mat- 
ter, the main- text would thus consti- 
tute a sort of abridgment of the law : 



* In a body of law, of which, it being in its fabric 
reawnahU, the rauonabletusa is manifested by a 
correspondent and perpetual acrompaniment of rea- 
sons, these reasons being deduced rrom the univer' 
•ally prevalent and universally recognised principles 
of human nature, via. hum&a feelings, interests* de- 
sires, and motives, will ot themfttlves hel|> to lodge, 
and serve to keep, in the mind ihose portions of the 
matter of law, of which the Jlfows Text will require to 
be composed . - See Letter V. Of JuSHfiedness, 4c. 

On the ground of Constitutional law,— you who on 
tiiat ground have so nobly shaken off the yoke of £ng> 
Uab law - tlte system ynu have 4lre.t(Jy is as to all es- 
sentials, a model for all nations. Accept these my ser- 
vices, so shtf 1 1 it be on the ground ot penal law, so shall 
it be on the ground oi civil law: accept my services, at 
one lift yon shall ease your necks of that degrading 
yoke. Without parliamentary' Reform, Britain can 
not, without revolution or ci^il war, no other moijar- 
chy can« take for a model the essentials of your 
GotutcCiiCtoKaZlaw : but on the ground of penal law, 
and to no inconsidt* rable extrnt, even on the ground 
of dvU law, might it— and without change in any 
part of the constitutional law-branch, be made use 
of as a model any where : in Russia, in Spain, in Mo- 
rocco. Hence it was— and without any thought or 
ae^d of betraying him. not any act of self-denying 
beneficence, (lor my views of the conugious in 
flnence of reason iu the character of a precedent, 
irere not at that time so clear as they have become 
aince) hence it was that HMse m J wrricet wert offend 
I* th» AltKandcr «f tiMM 4v>* 



an abridgment of the body at large, 
as composed of main- text and exiMsi- 
tory matter taken together. Thus 
there would be given the first example, 
that has ever been given, or perhaps 
imagined, of a Law Abridgment| in 
which, as far as it went, confidence 
might be reposed with safety. In 
this way alone can you be assured, 
that what is given as and for the ex- 
pression of the legislator's will, 19 

S0.+ 



i Of the distinction between Main Terf and ExpO' 
sitory Matter,— and of the mode in which, by omia- 
sion of the Expository Matter, a sort of afnidgphent 
might be made,— take, upon a plan as compreaaed 
as possible, the following examples. ^ 

I. Main Tact, Definition of a simple personal 
injury. 

A simple personal ii\jury is^where, wUhout 
LAWFUL CAUSE (1) one individual CAUSES, 
(2) or CONTRIBUTES (S) to cause, to another, 
any bodily pain or uneasiness, more or less 
SEVERE or SLIGHT, (4) wUhout any uUerior 
MISCHtEF(5). 

II. Expository Matter, 

To each of the five leading words diatinguiah- 
ed by Capitals, explanations are subjoined : in three 
of the five Instances, viz. Ko. 1, 3, and 5, these 
explanations would serve alike for the definitioa 
of other offences ; and reference would accordingly 
be made to so many Creneral Titles ; in th^ two 
other instances, the explanation would perhaps 
have no ulterior application. In the present instance, 
the Explanatory Matter occupies, in the whole* 
about me or six times the space occupied by the 
Main Text. Here then may be seen an example, of 
the amount of the saving made upon the burthen on 
the memory. As to the Expository Matter, some 
parts of it apply to eases, which, naturally speaking* 
will be rarely exemplified ; other parts may be ex- 
pected to be anchored in the mind, by the relation 
they bear to human teelings, and to the matter of 
the Main Text, 

Upon the whole, three propositions will serve to 
close thu subject : 1st. On Uie extent of the no* 
toriety given to the laws, depends every good e£> 
feet it is in their nature to produce: S. On anj 
such endeavour as that of accomplishing this object <■ 
by no legislature has any exertion been ever be- 
stowed : to the accomplishment of this same object^ 
the whole force of this your proffered servants mind 
has all along been, and would all along be, applied. 

••• Note, that with reference to tlio matter of the 
General Penal Code, a great part of the mattnr of 
the General Civil or tfon-PemU Code may be con* 
sidered as bearing the relation of Expository Mat" 
ter. Thus, under appropriate penalties, the Peneii 
Code having forbid the meddling wi& property widt- 
out tUle, part of the Civil Code will be occupied in 
the exposition of what belongs to the several sorts (if 
tiUes : and, of these, title by Contract being one, henc* 
comes in that part which belcmgs to Contracts, So 
likewise a great part of the Constitutional Code * 
such and such being the rights, taidpoioers, and du- 
ties, that appertain tothe several aorta of qfiees* Thus 
moch lor a chtc to the labyrinth ; this is M pUc* 
for the d^taltt. 
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In ^rose^ or evea in verst^ of that 
part of the law which is of universal 
and constant and major concernment, 
the main«text might be got by heart 
in Schools. And to this might be 
added the correspondent part of the 
body of reasons.* 

That, on every occasion of life, 
every man should be his own lawyer 
is plainly impossible. In many in- 
stances want of talent, in any instance 
want of time, may suffice to render it 
so. But, on this point as well as on 
others, the further the sense of inde- 
pendence can be carried, the better : 
the better, if not in all eyes, at any 
rate in such as yours. By no man 
who is not a driveller, can it be ex- 
pected that to every lawyer to whom 
he addresses himself he should be as 
dear as he is to himself : no man can 
have a lawyer at all times at his elbow. 
Accept my services, — in the book of 
the laws, my friends, so long as the 
United States continue the United 
States, among you and your posterity. 
In every such accepting State, shall 
every man^ if so it please its appointed 
legislators, find, for most purposes of 
consultation, his own lawyer : a law- 
yer, by whom he can neither be plun- 
dered nor betrayed. 

Accept my services, — no man of to- 
lerably liberal education but shall, if 
he pleases, know — know, and without 
effort — much more of law, than, at 
the end of the longest course of the 
intensest efforts, it is possible for the 
ablest lawyer to know at present. No 
man, be he even without education 
in other respects — no man but, in his 
leisure hours, — so he can but read — 
may, if so it please him, know more 
of law, than the most knowing among 
lawyers can possibly know of it at 
present. 



* ffee Letter V. Qf JuttiJUdnesn, as applied to a 
^odyqf Ltno. 



LETTER IV. 

II. Of Completeness^ as applied to the ' 
Body of the Laws : — and herein oj 
Common Law* 

To be known, an object must have 
existence. But not to have existence 
— to be a mere non-entity — in ihis 
case, my friends, is a portion— nay, 
by far the largest portion — of that 
which is passed upon you for law. \ 
speak of Common Law^ as the phrase 
is: of the whole of Common Law. 
When men say to you, the Common 
Law does this — the Common Law does 
that — for whatsoever there is of rea- 
lity, look not beyond the ivro. words 
that are thus employed. In. these 
words you have a name, pretended to 
be the name of a really existing object : 
— look for any such existing objects- 
look for it till doomsday, no such ob- 
ject will you find. 

Great is Diana of the Ephesians f 
cried the priests of the Ephesian Tem- 
ple, by whom Diana was passed upon 
the people as the name of a reallv 
existing goddess: Diana a goddess: 
and of that goddess, the statue, if 
not the very person, at any rate the 
express image. 

Great is Minerva of the Athenians ! 
cried at that same time — you need not 
doubt of it — the priests of the Tem- 
ple of Minerva at Athens : that Athens 
at which St. Paul made known, for 
the first time, the unknown Cod. 
The priests of Athens had their god- 
dess of wisdom: it was this Miner-^ 
va. The lawyers of the English 
School have her twin- sister, their Cod- 
dess of Reason. The Law (mean- 
ing the Common Law) *' The Law" 
(says one of her chief priests, Black- 
stone) «' is the perfection of rea- 
son.*' By the author of the book on 
Ecclesiastical Polity, Hooker, — for be- 
tween lawyercraft and priestcraft there ^ 
has always been Che closest alliance 
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— the Law had long before been dis- 
covered to be a supernatural person, 
and that person of the feminine gen- 
der. Yes : exactly as much of reality 
was there, and is there, corresponding 
to the word Minerva^ — as there is, 
or ever has been, corresponding to 
the compound appellative Common 
Law. 

Would you wish to. know what a 
law — a real law — is ? Open the sta- 
tute-book : — in every statute you have 
a real law : behold in that the really 
existing object: — the genuine object, 
o( which the counterfeit, and pre- 
tended counterpart, is endeavoured to 
be put off upon you by a lawyer, as 
often as in any discourse of his the 
word Common Law is to be found. 

Common Law the name of an ex- 
istent object ? — Oh mischievous delu- 
sion — Oh impudent imposture ! Be- 
hold, my friends, how, by a sin((le 
letter of the alphabet, you may de- 
tect it. The next time you hear a 
lawyer triunpeting forth his Common 
LaWf call upon him to produce a 
Common Law: defy him to produce so 
much as any one really existing ob- 
ject, of which he will have the effron- 
tery to say, that that compound word 
of his is the name. Let him look for 
it till doomsday, no such object will 
he find. 

. Of an individual^ no: — bui of an 
aggregate, yes. Will that be his an- 
swer? Possibly ; for none more plau- 
sible will he find any where. Plausible 
the first moment, what becomes of it 
the next? An aggregate? Of what can 
it be but of individuals? An indivi- 
dual Common Law — no such thing, 
you have acknowledged, is to be 
found. Then where is the matter, of 
which your aggregate is composed ?— 
No : — as soon will he find a body of 
men without a man in it, or a wood 
without a tree in it, as a thing which, 
without haying a Common Law in ii. 



can with truth be styled the Common 
Law, 

Unfortunately, my friends, — unfor- 
tunately for us and you — in the very 
language which we all speak, there is 
a peculiarity, in a peculiar degree fa- 
vourable to this imposture. Not ia 
any existing European language but 
ours, is the same word in use to be 
employed to denote the real and the 
fictitious entiy: not in the ancient 
Latin, nor in any of the modem lan- 
guages derived from it : not in the an- 
cient German, nor in any of the mo- 
dern 1 an j(uages derived from it. 

Behold here the source of the de-- 
ception. But in the mind of any man, 
by whom this warning has been re- 
ceived, no deception will it produce, 
unless in this instance imposture be 
more acceptable to him than truth* ■ 
In the article a—in the single letter a 
— he has an Ithuriel's spear : by the 
touch of it he may, as often as he 
pleases, lay bare the imposture. A 
Statute Law^ yes : a Common Law^ 
no: no such thing to be found. 

Be it a reality — be it a mere fiction 
— what is but too undeniable, and too 
severely felt, a something all this while 
there is, with which you are ever and 
anon perplexed and plagued, under 
the name of Common Law* j 

Tes, says our lawyer : and, allow-' 
ing to you that in Common Law there 
is no such thing as a Law, yet what you 
will not deny — and what will equally 
suit my purpose, is — that such things 
there are — yei, and in no small abun^ 
dance — such things there are as rules 
oj law. So much for our lawyer. 

Rules? yes, say I: Rules of law ^ 
no. These rules, who are they made 
by? To this question, to find any 
positive answer is possible or not, as 
it may happen. But what is not only 
always possible, but always true is — 
that -the person or persons, — by whom 
these nr/uy whatever they are, arc 
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ttade,-H8 or aref in every instance, 
without exception, a person or per- 
sons, who,— in respect of any part he 
or they may take, or be supposed to 
talce, in the laying down of any such 
rules, — have not any title to make law, 
or to join in making law. 

The sort of person, whose case, 
among those who have not a title to 
make law, comes nearest to the case 
of those who have, is a Judge, But 
no law does any Judge, as such, ever 
so much as pretend to make, or to bear 
any part in making. 

What, if passed, he would take 
upon him to say he does is — to declare 
law : to declare what, in the instance 
in question, is law : to declare that a 
discourse, composed of such or such a 
set of words, is a rule of law. Thus 
speaking, he would be speaking the 
words put into his mouth by Black- 
stone. 

Meantime, — be it or be it not, a rule 
of lawy — ^here at any rate is a rule, 
which, having been made, must have 
been made by somebody. What is 
more, not only has it been made, but, 
by some Judge whose duty it is to 
give to real laws the e£fect of law — 
the efiect of a law, as if it were a 
real law, has been given to it. The 
efiect ? and, what efiect? exactly the 
same as if the words which it is com- 
posed of were so many words, consti- 
tuting the whole or a part of some 
really existing law. 

In the words in question, the rule 
in question, was it then ever de- 
clare before ? — If nol^ then in truth 
and efiect, though not in words, the 
Judge, by whom this rule is declared 
'^ to be a rule of law, does, in so decla- 
ring it, and acting upon it, take upon 
himself to make a law : to make a 
law : and this is the pretended law he 
takes upon him to make. 

If it was declared before, then not 
having been made by a legislator^ it 



must have had for its maker some 
person, be he who he may, of whom 
thus much is known, viz. that, in the 
matter in question, no right had he to 
make law : for its maker, either soaie 
Judge — that is, a man who does not 
pretend to have any right .to make 
law; or some other man who was still 
further from having any such right 
than a Judge is. 

At any rate, not having been made 
by any one of your respective legisla* 
tures, this thing then, which, by your 
Judges and your other lawyers, is 
passed ofi*upon you as and for a rule of 
laWf viz. of English Common Law— - 
if not by a Judge, by whom then was \/ 
it made ? for laws do not make them- 
selves, any more than snares or 
scourges. 

Of all persons, who, on the mak* 
ing of it, can be supposed to have 
had a part, the only individual, in 
relation to whom you can have any 
complete assurance of his having had 
a part in the making of it, is a Jhrin" 
ler : the Frinter^ by whom the first 
printed book in which it was to be 
found was printed. 

But, though it is not without ex- 
ample for the man by whom a book is 
printed to have been himself the au- 
thor of it, examples of this sort are 
comparatively rare. In the onlinary 
case then, here yoii have two persons, 
who have, each of them, borne i 
part in the making of this discourse 
which is palmed upon you for law : 
two persons, who to you, let it never 
be forgotten, are both foreigners. 

This book then, on what ground is 
it that the author and the printer toge- 
ther can have thus taken upon theoi 
to pass it ofi*— to pass it ofi" in the 
first place upon «5, — in the next 
place (such is your goodness) upon 
you as and for a book of law ? 

First or last, the ground— at any 
I rate the most plausible ground that 
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can be made, comes to this* A portion 
of discourse, said to have been uttered 
by some Judge — by some Judge, on the 
occasion of some decision pronounced 
by him in the course of a suit at law. 
Of this description, take it at the 
best, was, or in.the book was so said to 
have been, this pretended rule of law: 
a pretended rule of law, made, or 
pretended to have been made, by a 
functionary, who, as such, neither had, 
nor (as you have seen} could so much 
as have pretended to have, any right 
or title (o make law, or so much as 
to bear any part in the making of any 
one law. 

Yet, in relation to law, be he who 
he may, this Judge not only claimed a 
right to do, but has an indisputable 
right to do, something. What is this 
something? Take, in the first place, 
to render the matter intelligible, the 
case of the only real sort of law. 
StaiiUe Law: and suppose ihal the 
sort of law under which the Judge is 
acting. What in this case is it that, 
in relation to this same law, he has to 
do ? By some person — say a plaintiff 
— the Judge has been called upon to 
do something at his instance : some- 
thing at the charge of some other per- 
son who, if he opposes what is thus 
called for, becomes thereby a defendant. 
Why is it that I am to do this^ which 
jfou art thus calling upon me to do? 
says the Judge: Because (says the 
plaintifif) a law there isf whichf in 
the event of your being called upon bjf 
a person circumstanced as I o/n,. has 
ordained that^ at the charge of a per" 
son circumstanced as the defendant is, 
a person^ circumstanced as you are^ 
shall so do. *this law says so and so : 
look at it here if you have need: it is 
a discourse which is in print ; and to 
which, at such or such a time, by the 
constituted authorities, whose undis- 
puted right it was to do so, was given 
the name and force of law. 



Hearing this, oir to this effect, the 
Judge (the facts on which the plaintiff 
grounds himself being regarded as 
proved) the Judge, does he do that 
which by the plaintiff he is thus called 
upon to do ? What he thereupon and 
thereby declares— <leclares expressly, 
or by necessary implication, is — that 
the portion of law, in virtue of which 
the plaintiff called upon him so to do, 
is a portion of law made and en- 
dued with the force of law, by an au- 
thority competent so to do : and that 
of this discourse the true sense is the 
very sense which the plaintiff, on the 
occasion of the application so made by 
him, has been ascribing to it. 

Thus doing, what is it that, in cur- 
rent language, the Judge is said to 
have been doing? Answer: pro* 
nouncing a decision : a judicial deci- 
sion : in particular a judgment, or a de- 
cree. Sometimes it is called by the one 
I name, sometimes by the other : where- 
upon, in virtue, and in pursuance of 
this decision, if need be, out goes 
moreover in his name an order — a 
writ — a rule : — sometimes it is called 
by one of these names, sometimes by 
another : — but if it be a rule^ nothing 
more than a particular rule, bearing 
upon the individual persons and things 
in question : — at any rate, ordering the 
defendant to do so and so, or ordering 
or empowering somebody else to clo 
so and so at his charge. 

That you may see the more clearly 
what is done under sham law, herein 
above then you have an account of what 
takes place under real law.-— Weil 
now, suppose Statute Law out of the 
case, what is done is done then in the 
name of the Common Law* In this 
case then, observe what there is of 
reality, and what there is of Action. 
What, in this case, supposing the mas- 
ter contested really has place, is, as in 
the other case, a decision : a decision 
pronounced by a Judge : say by that 
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nme Judge: i decision, by which ex- 
pression IS given to an act of his 
judgment^ followed hj an order^ or 
what is equivalent, by which expres* 
MOD is given to an act of his wilL 
The order is but particular : the deci- 
sion is in the same case. 
• But, to justify him in the pronounc- 
ing of this decision, something which 
men are prepared to receive as law is 
necessary. Real law^ by the supposi- 
tion there is none: fictitious law must 
therefore be feigned for .the purpose. 
What does he then? — As above, under 
the name of a rule of law, either he 
makes for the purpose a piece of law 
of his own, — or, as above, he refers 
to, and adopts, and employs for his jus- 
tification, a piece of law already made, 
or said to have been already made, 
liy some other Judge or Judges. 
' What must all this while be ac- 
knowledged is — that, setting aside the 
question of its propriety and utility in 
other respects— if, so far as regards 
derlainty^ — viz. oil the part of the de- 
cision, certainly^ and, on the part of 
those persons whose lot depends on 
it, the faculty of being assured be- 
fore-hand what it will eventually be 
•—a decision grounded on this sham law 
were upon a par with a decision ground- 
ed on Statute Law, thus far at least it 
would come to the same thing \ and it 
would bematterofindifierence, whether 
the rule acted upon were put into the 
^l^itoi Statute Law, or kept in the state 
of Common Law, In that case, for de- 
termining the utility, of the proposed 
operation called Codification, the only 
question might be — as between the 
two sorts of law — which of the two, 
their respective sources considered, 
afforded, generally speaking, the fair- 
est promise of being most conducive 
to the universal interest? — that, which, 
at the present time, in contemplation 
of the exigencies of the present time, 
would have for its authors Citizens of i 



the State, mostly natives of the couu-' 
try, — chosen by the rest of the Citizens, 
in like manner mostly natives, — or that 
which, in the course of several hun- 
dred years, was made at difiereut 
times by from one to five persons, 
every one of them appointed by a 
Monarch — by a Monarch, under a con- 
stitution, of which, even in its most 
improved state, the yoke was found 
by you to be so grievous, that, at the 
imminent peril of your lives and for-' 
tunes, and, by the actual sacrifice of 
them to no small extent, you resolved 
to shake it off, and shook it off accord- 
ingly. 

Thus much as to what, for illustra- 
tion sake, may be conceived to have 
been the case. But alas ! look to 
what is really the case, the more 
closeljr you examine into it the more 
clearly will you perceive, that even on 
the ground of certainty no comparison 
will this sham law be able to stand 
with real law. Yes : as well in point 
of stability might you compare the 
waves of the ocean with the rock they 
beat upon, as in point of certainty 
Common La w with Statute Law: — with 
this only genuine sort of law, which it 
is here proposed to substitute through- 
out ^o that spurious sort. 

Suppose theu, my friend, whoever 
you are, — suppose that, on the strength 
of this or that supposed particular, 
decision, or this or that general rule^ 
by the advice of a lawyer whom you 
have consulted, a suit at law has been 
engaged in by you, either in the situa<*> 
tion of plaintiff, or in tlie situation of 
defendant : for simplicity sake, sav in 
that of plaintiff: if in that of defen- 
dant, the same cr the correspondent 
observations will still apply. 

In appearance, suppose this deci^ 
sion ever so clearly decisive in your 
favour. Observe how many and 
what chances there are of its proving 
insufficient*: insufficient, and byreaf- 



Ion of iu insufficienc)' occasioning you 
to lose your cause. Observe the list 
«f objtctions — observe the alledged 
grounds or causes of iitvalidalion i 
grounds or causes more or less pe- 
remptory, through which it has to run 
ihe gauntlet. 

Of ihe rules in question so impro> 
perly called rules of law, the sources 
are, as above, dtcisions: of these gene- 
ral rules, particular decisions : from 
preceding decisions come rules, and 
from these rules again succeeding de- 
cisions. 

Out of these rules and decisions are 
made irtalises tad aliridginenls : Irea- 
UsM, containing, with or without rules, 
■rgumeutaiion about rules; airidg- 
mtnls, containing alledged rules, with 
or w i I hou I — com monly without — the 
argumentation out of which the rules 
were spun, and in which they were 
drowned. 

The books, i[i which are contained 
the decisions said to have been pro- 
nounced on each individual occasion, 
with the argumentati<»i by which they 
are said to have been preceded, and 
the rules which in the course of ijiat 
Argumentation are supposed tu have 
been laid down as referred to, are 
called Sepori Books. 

Behold now a sample of the eijtc- 
iions — of the alledged causes of in- 
validity or insufficiency, on the ground 
of anyone uf which, much more of all 
of ihem or a number of them together, 
the decision or supposed decision, on 
which the conGdence of your advisers 
rested, may by thejudge be found to 
be insufficient: insufficient, in such 
sort that in consequence of the alledged 
insufficiency, you will lose your cause. 
Behold them, if your patience serves 
you, here below.* 
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.Thus in the case of Common LaW. 
In the case of Statute law, of all these 
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dr^s, not to say by thou8anids,<-K)ol- j whose profession it ib to Inbw it, and 
hn, by thousands not to say by ten I i/^bo, on pretence of knowing it, take 
thousands — would be necessary tocom- 1 payment i>f you for communicating to 

you what they thus pretend to know. 



plete it : — in a word, a complete law- 
library would be necessary: nothing 
less. Whether, even in this country, in 
which this immense mass of delusive 
learning has its source, in any one hand 
any one such collection is to be found, 
is more than I would undertake to say : 
what I would undertake to say, and 
without much fear of contradiction, is 
— that in no one hand would aiiy one 
such thing be to be found in all your 
United States, on the day on which 
these letters are landed. 



If even, in each of your United States, 
not one only but half a dozen hands, 
«ach of them possessed of such a trea 
sure were to be found, what would the 
Citizens at large be the better for it? I 
The result would be a monopoly : a 
monopoly of this necessary of life, — a 
monopoly, with this half-dk)zen of mo- 
nopolists sharing in it. 

Suppose even, that in the day, for 
example, on which this letter of mine 
is landed, a large library thus com- 
plete were in the house of every law- 
yer in all your United States, — even in 
this miraculous case, what would any 
one of those your lawyers, not to speak 
of the rest of you, be the better for it ? 
By the next arrival comes a cargo of 
fresh English made law, by which to 
an indeBnite extent the anterior stock 
of law is superseded ; some of the ge- 
neral rules, completely overturned and 
superseded, by rules of equal extent, 
or by rules of greater extent in which 
they are included ; — others, cut into 
and superseded in part^ by distinctions 
and exceptions. 

Even if it came from a legitimate 
source— from hands compretent to make ( 
law — thus incapable of being known, 
even to your lawyers, would tlus 
English Common Law be: thus in- 
capable are they of knowing it : they, 



But, if such is the case with tho«e 
who pretend, and are thence supposed 
to know it, — what, my friends, must 
your case be, — you who, knowing but 
too well that you neither do know it, 
nor of yourselves are capable of know- 
ing it, have no other means of keep* 
ing yourselves safe from the perils with 
which you are encompassed by k, 
than hy repairing, on the occasion of 
each question, to one of 4hese your 
living Oracles, and asking him what 
it is he knows or thinks about it ? 
• Great as it is, the perpetual state of 
insecurity, in which you are all kept 
by this imposture, is not the only mis- 
chief produced by it. From the un^ 
certainly comes not only insecurity but 
corruption : insecurity^ in the situation 
of the non^ lawyer — corruption^ of 
at least a most powerful and perpetual 
temptation to it, in the situation of 
the Lawyer^ and in particular in that 
I o^tht Judge, 

In most of the instances^ in which 
under Common Law a case has been 
seriously argued, the Judge mighty 
without reproach to his probity or his 
judgment^ have pronounced a decision 
opposite to that actually pronounced 
by him, — In the character of a well 
considered maxim, the fruit of long 
meditation, operatiog upon long ex* 
perience, from how many mouths, 
-without communication with one and* 
ther, has it not happened to me to hear 
an observation to this effect ? no such 
conception at the same time ap- 
pearing to have been entertained by 
the author, as that by this observation 
any sort of reproach was cast upon this 
spurious sort of law, or upon any 
man from whom it ever received sup- 
port or eulogy. 
J\fo cause ought ever to be given u^ 
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05 desperaie ! First from the mouth 
of Weddirburn — and in these very 
words — was that aphorism brought to 
roe, presently after it was uttered. 
Wedderburn was at tliat very time in 
ofifice; soon afterwards, — under the 
title of Lord Loughborough, surmount- 
ted afterwards by that of £arl of 
Rosslyn, — Lord High Chancellor of 
England, head of English law* 

In your country — not to speak of 
this — the power which is thus in every 
instance ajrbitrarily^ is it ever in any 
instance corruptly exercised? This 
it is not for me to say ; for it is not 
possible for me to know* This how- 
ever I will take upon me to say — that, 
for corruption, supposing at any time 
a man disposed to give himself to it^ 
the head of man could not conceive, 
nor the heart of man desire, a more 
efficient cloak: and that, under it, 
whatsoever corruption has not place, 
it is to the individual, not to the state 
of the law in this respect — or, if to the 
State o( the law, not to the state of this 
partof the la w<^that all thanks are due. 

True it is, that under the worst 
system of judicature imaginable, some 
points there would always be, too 
' clear to admit of wrong decision with- 
out infamy* But, in regard to the 
bulk of those, which, in the present 
state of judicature — whether among 
us or among you— come actually under 
debate, — if, being a Judge, my object 
were to gratify undue favour, preju- 
dice, antipathy — even lust of gain, so 
it were without need of communica- 
tion between myself and the party — 
no difficulty should I find; and if, 
being in possession of supreme power, 
it were my desire that Judges should 
have the faculty of acting corruptly for 
ever in their hands, no means so ef- 
feaual could 1 find, — as that of or- 
daining, that, throughout the whole 
field of law, the rule of action should 
be and continue every where in the 



state of Common Law^ no where in the 
state of Statute Law. For my own 
part, considering the nature of man on 
the one hand, and the state of the law 
on the other, I do not see how it is 
possible that corruption — corruption 
of this necessarily unpunishable kind 
— should not, in every country, to the 
extent of the dominion exercised by 
Common Law, be in no inconsiderable 
degree frequent* 

To any Judge not known to me — 
to any Judge individually taken — no- 
thing of corruptness can I impute, in 
my own mind, on the score of his 
acting under the system in question, 
thus favourable to corruption as it is. 
But, not altogether easy would it be 
for roe, in my own thoughts, to ex- 
empt from the imputation of corrup- 
tion the mind of a Judge, who, with 
this picture before his eyes — this pic- 
ture of the invitation given by the. 
system to corruption, should persevere 
in any such endeavour, as that of 
putting an exclusion upon any measure, 
which, without being pregnant with 
mischief in any assignable shape, 
should afford a promise of making any 
sort of advance towards the ridding the 
community, be it what it may, of so 
pestilential a nuisance* 

After all, when corruption, oi\ the 
part of the Judge, is spoken of as a 
thing distinct from uncertainty on the 
part of the law, only to the cause^ or 
perhaps to the quantity of the eSect, 
does the distinction apply, — not to the 
nature of the effect. 

For argument sake, suppose, every 
Judge, without exception, werecorrupt: 
wherein would ultimately consist the 
real mischief? — wherein, but in this, 
viz. that no man could possess any to- 
lerably firm assurance, but that, by 
means of this corruption, he remained 
continually exposed to injury : to in« 
jury, in every shape and without 19* 
dress. 
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Well : though ia degree it be ex- 
treme, in specie all this is but uncer^ 
dainty : — uncertainly of the law — and 
nothing more. 

Away with exaggeration — away 
"with indiscriminating antipathy. A 
scourge as it is now, this sham law — 
time was when it was a blessing: 
liay, in a certain point of view it will 
be seen to be a blessing even now. 

You have seen what it is made of, 
and how it has been made, — Tiz* from 
particular decisions, general rules de- 
duced by Judges and others : by the 
authors or by others, those rules, be- 
fore printing was in use, accidentally 
committed to writing, — after that to 
printing, — and thus made public : every 
tittle of it made by individuals, hot 
one of whom so much as pretended to 
have any such right as that of making 
law. But in those same days, — im- 
proper as was the language, by which 
zuy such name as law was given to 
them,— these rules, such as they were, 
were by no means without their use. 
Decisions and rules together, they 
formed — not only a lights by which the 
paths taken by succeeding Judges were 
lightened, — but a barrier^ by which 
they were in some degree kept from 
going astray. In the character of a 
Carrier ^ the effect they produced was 
in some sort, however imperfectly, 
the effect produced by real law : in 
the character of a lighlj howsoever 
•faint, and frequently false^ they pro- 
duced another good effect; — and that 
of a sort very scantily and irregularly, 
if at all, produced by real law. Ever 
and anon, by reasons — by reasons 
J such as they were — and not always 
bad ones — a ground was made for 
these rules ; and, along with the rest 
of the matter, these reasons were 
xnade public : made public — and that 
at a time, when little or nothing in 
the shape of reasons was visible, in the 
character of an accompaniment to any 



portion of real law. 

Antecedently to the appearance of 
these lights, what was the state of the 
rule of action, and of the citizen un^ 
der it? Every decision was com- 
pletely arbitrary: every Judge liad 
to begin afresh : no improvement 
in judicature; no art, no science, be- 
cause no experience : no materials out 
of which grounds for law-^for real 
law — could be made. 

With the decisions vftrt necessarily 
recorded, the cases by which decision 
was called for : for example, the sorts 
of offences capable o(. being com- 
mitted : the sorts of contracts capable 
of being entered itkto : the sorts of i/t- 
cidentsy by which, to one or other of 
the parties, or to the public at large, 
the contract was capable of being ren- 
dered unexpectedly injurious : the sorts 
of titles f by which a reasonable claim 
to property, was capable of being pr9* 
duced or put an end to. 

A library, composed of the books 
in which these cases are thus brought 
to view-— such a library— even though 
there were not so much as a single law 
in it, is at any rate a rich storehouse of 
materials for legislatio« : such a store- 
house, that without it ho tolerably 
adequate system of laws could be 
made. The more ample the stock, — 
so it be not to such a degree vast that 
the mind is lost in it, — the more efiTec* 
tual the provision made, made for this 
most necessary and arduous of all in- 
tellectual works. 

The greatest quantity of wealth, 
possessed in this shape by any other 
nation, is penury, in comparison of 
that which has been furnished by Eng- 
lish Common Law. In this point pf 
view, it is a blessing even now. As a 
light to the legislator, to assist him 
in the making of real law, it is si 
matchless blessing — this sham law: 
as a substitute to real law, now that 
"tlie times are ripe for the making of 
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Veal law,— in this character indeed, 
though in this character only, is it a 
curse. 

Time was, when, for want of re- 
corded experience, the pen of the le- 
gislator could find no tolerably ade- 
quate indications for its guidance. 
Time was: — but that time is now at 
least at an end. Yes. — In comparison 
of the practice of deciding each indi- 
vidual case purely on its own ground, 
without regard to consistency in re- 
lation to former decisions, and with- 
out looking for guidance to any lights 
derivable from former ones, — the prac- 
tice — of resorting to memorandums, 
made, of the purport of former deci- 
sions, and of thi^ cirjcumstances in 
which they were pronounced, — was 
doubtless, notwithstanding the loose- 
ness and untrustworthiness so frequent- 
ly exemplified in those memorandums, a 
vast improvement. But, on no grounds 
can the advantageousness of this prac- 
tice be demonstrated, but on those 
same grounds the superior advanta- 
geousness of the form of real law^ — in 
comparison of the conjectural and fic- 
titious substitute, framed by imagi- 
nation out of those same materials, — 
will be rendered ten times more 
strongly and clearly visible. 

Every mm his own lawyer/ — Be- 
hold in this jtbjs point to aim at. 

Why every man his own lawyer ? — 
1 . Because no man's interest is as dear 
to his lawyer as it is to himself*. 

2. It is not every man that pan 
afford to pay a lawyer. 

S, No man, how rich soever, can 
have a lawyer always at his elbow* 

Every man his own lawyer? — Yes: 
'--but who shall make him so? not he 
himself, as would he the case, if, in- 
stead of lawyer, you were to say 
iojflor^ shoemaker y or (as niay be seen 
in the title of a bopjc) hroker, One 
sort of person ther^ is, by whom, so 

br as tka mm9 9t thmg% allows, 

» 



every man may, and by whom ^\on% 
any man can, be made his own law- 
yer : and that is Ike legislator. I say, so 
far as the nature of things allows. For, 
let the legislator have done his utmost, 
still the possibility of a man's being his 
own lawyer will depend on the. nature 
and situation of the man. As to more 
or less of the law, to some will al- 
ways be wanting the'necessary /a/f/1/5; 
to any one, may at any time be want- 
ing the necessary tinf£* No business 
can be mentioned, in which it may 
not incidentally be more for a man's 
advantage to carry it on by proxy, 
than to carry it on himself. To so 
universal a rule, assuredly no excep- 
tion can be afforded by law business* 

No : never can the profession of a 
lawyer be wholly superseded : never, 
at any rate, the office of a Judge. 

But, in the impossibility of attain- 
ing the summit of perfection, no rea- 
son can be given for not aiming at4t: 
by every step, made towards it by the 
legislator, a blessing is bestowed. 

Take in its utmost extent, the mass 
of legislative matter with which, in 
the country in questiop, the universal 
interest requires that the field of law 
shall be covered-rtake any portion of 
it whatsoever,— what is necessary is— 
that such part as the pen of the 
draughtsman finds in the state of Com- 
mon' l^aWi and such part as it finds 
in the state of Statute Law, should, 
without any distjaction, be cast toge- 
ther in one mass. What part he finds 
in the one state — what part he finds 
in the othisr-^what part of the fiel<f, 
finding it as yet unoccupied by .bol;h, 
he sees risason to cover with new n^at- 
ter — in no instance need any trace of 
distinction be exhibited : none at l^ast 
in respect of the form given to the 
matter; howsoever, in the way of 
note, intimation may be Conveyed of 
the distinctions which once had place* 
Accidental as these distinctjoi^ ^fs-sr 
3 
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the boundaries shifting place from 
day to day — no use can there be in 
keeping them on foot. 

All this while, let it never be out 
of mind — that', in no case, by any 
part of the authorized rule of action 
can any good effect be produced, any 
further than as it is known : to no part 
of it is it possible to be made known^ 
any further than it has been made 
complete. 

As to the arrangements which have 
been made, and would be employed, 
for securing to the mass of law in (ques- 
tion, as far as it goes, so essential a 
property, — considering the limits ne- 
cessary to be set to the length of this 
address — and the situation of by far 
the greatest number of the eyes for 
which it is designed, — the giving any 
tolerably intelligible indication of them 
would not here be possible. 

In a work, published as long ago as 
the year 1802, composed I know not 
how many years before, a survey, 
which for this purpose had been taken 
of the whole field of thought and ac- 
tion, may be already seen. Three 
thousand copies of that work are 
abroad : in countries more than one, 
not only by individuals, but by the 
constituted authorities, signal have been 
the marks of approbation bestowed on 
it : no where any fault found with it. 

Yet by no government, in no na- 
tion, in or for the penning of its laws, 
does any such all-comprehensive sur- 
vey appear to have been made. In- 
deed, to an unaccustomed €ye, no 
wonder should the operation present 
itself as an impossible one. But, by 
helps derived from the useful part of 
logic, works of this kind — as by helps 
derived from algebra, works of cal* 
culation* — may be executed, such as 
without such helps would indeed be 
impossible. 

• See Chrestomathia, Part If. Appendix. N«. Y« 



To your proflfered workman, this 
part of the task has long ceased to 
present so much as the idea of diffi- 
culty : so long has he been in the ha- 
bit of contemplating, in this point of 
view, objects of all sorts and sizes. 
For the purposes of Public Instruct 
lion^ in a work, — a copy of whicli 
the Governor of your State has, it is 
lioped, in his hands ere these letters 
can have reached yours, — the whole 
field of thought and action has again 
been actually subjected to a survey of 
this kind : in a Table, in which an 
outline of the result of that survey is 
brought to view, it may be seen how 
comparatively small a portion of that 
universal field can properly be taken 
for the field oflaw»* 



* With the contents of this note )et no eye troablt 
itself, to which the matter of law in «11 its ibrms, •» 
well as the tactical branch of the art and science of 
logic, is not already ^uniliar. 

« I. Political scheme qfdioiaion, 

I. GENERAL CODES, to one or other of whkh. 
every particle of the whole mass of the niatter of 
law, is, in every State, capable of being referred. X» 
The Penal: 2. The Distributive, or, as it is com. 
monly called^ die Cinl: 3. The CcnstitutitmiU c 
4, 5, 0, Correspondent Codes, each of them contain* 
ing a branch of the law of Procedure^wibordioMtm 
and subsidiary, or, as they have been styled, o^^eeC^ 
branches, respectively belonging to those prindpftl 
ones : Judicial procedure, belonging respectively to 
the Penal and Civil codes: investiture and divei^ 
ture procedure, having regard to the official sitoationt 
which come In question iu the Constitutional Codo. 
Examples of SUB-CODES, capable of being, and 
wont to he— under so many different titles, detached 
from the abovemeutioned three Drincipal ones: l. 
Code of POLICE; 8. Code of COMMERCE; 3. 
MILITARY Code; 4. MARITIME Code or Godo 
of NAVIGATION ; 5. Code of FOREIGN RE- 
LATIONS, or INTERNA nONAL Code. &c itc. 
The description, of the matter thus detached, is dt* 
tennioed— either by the subject to which it M>plies« • 
or by the species of useful business which it nas in 
view. To the number of these detachable Codes 
there are no certain limits. 

$ II. Ijogical scheme iff division, 

II. Logical aspect of the law towards the several 
modes of human action ; considered as capable of 
being taken for the subjects of its ordinances. 

1. Antecedentiv to all legislation applied to dio 
portion of the field in question, the aspect may bo 
obligativeoTun-obligative : in other words, active or 
inactive, imperaJtive or uanimperaHve, coercive or 
uncoercive : if oHi^atvocriumdcdory or prohibitive s 
in either case, unconditiontUly so or <MnditionaU§f, 
8. Subsequently to legislation applied to that samo 
portion of that same field, the aspect, if before it 
was obligative, m».j be either cor^^trmative or de4^ 
ligativt; aqd, in either case, uncofieUMtfna^/y so or 
I eondit^ionaUy,VAsbvnvi 
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LETTER V. 

111. Ofjastifiedness^ as applied to a 
Bodjf of Law. 

Third and last of the qualities 
herein-above brought to view, as be- 
ing indispensably to be desired in the 
aggregate body oF the laws, justified- 
ness: justifiedness^ a quality which, 
supposing the reasons adequate, will, 
in ^ far as the application of them • 
extends, be given to it by an accom- 
paniment of reasons. 

No : — it suffices not, that in itself the 
matter of the laws be throughout of 
a reasonable^ that is to say of a useful^ 
quality; in the degree, in which it 
might be, and therefore ought to be, it 
cannot be so, unless it be seen^ — and 
thence, unless it have been shewn ^ — to 
be so* But, useful it cannot be seen to 
be, but in proportion as the considera- 
tions ^ by which, in the character of 
reasons^ it has been proved to be so, 



$ III. BOation between the PoUtieal and the Logi- 
cal echemea of divtsion. 
In the Penal code^ is and will be to be found most 
•f the matter the aspect of which b obligative, vnpe- 
roMw* coercive : the most part of it prohibUive : in 
the CitfU code most of that matter of which the as* 
pcct is un^iigativet unimperaHte, uncoercive ; and 
of that, of which in either case the aspect is condi- 
tional: also in the Comtitutional Code, most of 
tiiat matter of which the aspect is conditional: so 
likewise in the several Codes correspoudiog to the 
Mveral branches of Procedure, as above :— the case 
Mng, that the effecu, which, by the respective por- 
tions of mbetanHve law are respectively appointed to 
tiJM place, take place accordingly or not, accord- 
ing as, in the charscter of condUiont, thefbrmtUi- 
tU$$ which, by the norrcttpondent portions of atHeetioe 
InVf are to uiat purpose appoinied to be conrormed 
tOg come infat$ to have bMn conformed to. 

In and bv each of these two abovameutioncd 
sdbemcf iff tUvieion, the whole field of l<nv,~and for 
t^t ourpose the whole field of thought and action,— 
has been surveyed, and subjected to a mode of divi- 
idou, which, in the instance of the logical scheme at 
lom^ h exhauetioe. 

In so fiw as it is obUgaHce, imgpfratioe, coercive, 
of ei^nrj portion of law the fimit is eoil: the enact- 
ment of UM law is an infrioftement .upon natural 
Uberty : and, of everv such infringement, in a quan- 
ti^ more or less considerable, jiNiin or uneasineee h 
4pt to he the result. Under the principle of utOity,— 
or say, of rqganl fbr the univenal tntereat.— iu this 
inatonce, as in all others, to jnstiff the production of 
•vil, it is'neoessary that in sone«A<nie or otiier, good 
be prodooed, and in quantity sucn as to make up 
iw uid oubieigh the evil. On this ground alone in 
tmf lattMMt oui any dcmsad hsvo phoca fof the 



not only have been brought to view, — 
but, in the instance of the person in 
question, at the very time in question, 
are actually in view. Let this be 
granted, — it follows, that no mass of 
the matter of law is what it might be, 
and therefore ought to be, otherwise 
than in so far as, throughout the whole 
extent of it, it is furnished with a 
correspondent body of reasons^ for its 
accompaniment and support* 

Note well the variety of characters^ 
in which, — to or with reference to the 
several descriptions of persons, to 
whose lot it falls, in various ways, to 
have concern with the several parts of 
the bodjf of the laws^ — a correspondent 
body of reasons would be of use* 

I. To the Citizens at large, consi- 
dered separately in their character of 
subjects to the law: persons bound 
respectively to conform their conduct 
to its ordinances. To men considered 
in this situation, the body of ordi" 
nances being supposed already con- 
structed, a correspondent body of rea^ 
sons would serve in the double capa- 



addition of fresh obligative matter to the already 
existing stock. 

To scrutinise,— for the purpose of proving, dinNrov- 
iog, or illustrating,— the truth of the above posKioh« 
is an exercise which, as it might seem, might.be 
not without its use— to the student in legislation, or 
to the student in general logic* 

To perform an^ such exercise^ an exertion aItoge> 
tfaer necessary will be, that, whatsoever it be, which 
shall Imi re^uUite to overcome the repugnance, which, 
especially in a field iu which so much bad produce luis 
been alread^ir raised, attaches itself to the use f^ 
new appellatives : for, unhappily, in so far as what 
is true and unfitl is at the same time new, at no 
less price can nsefiil truth, in any considerable quan* 
tity, be taught or learnt. Correspondent throuxnout 
are the state of men's notions, Hnd the state of their 
language : all lai^uage is originally incorrect : and 
by language which is inconect, la so far as ii is so, 
no correct ideas can be either communicated to, or 
entertained and anchored in the mind. Of every 
man,— in proportion as he acts in pursuance of any 
such resolution as that which we see sometimes 
taken, via. never to give accepunce to newuamea<~ 
the mind wiU continue replete with mischievous error 
and nonsense, while other minds are clearing tlunn> 
selves of those incumbrances, and stocking them- 
selves with the opposite treasures. Of a word origi- 
nally innoxious, seldom has a more pernicious aboso 
been made than has beeu made of the word purity s 
SM St M|y fate as applied to l iy« <gf .* not to spMk 
of it.M *f;pUtd.to nmals. 
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ttty of ah anchor and a compass : of 
an anchor, to fix the details of it in 
the memory : of a compass, to point to 
the true sense in case of doubt. In a 
former Letter, the main text of the 
ordinative part Was stated as being ca- 
pable of serving in no inconsiderable 
degree, in quality of an anchor to the 
expository matter. But, to fix it in 
the memory, the main text itself stands 
in need of an anchor : this anchor will 
be found for it in the accompaniment 
oi reasons. Composed, themselves, of 
cdnsiderations having regard to the 
miiversally exemplified, and univer- 
sally recognized, principles of human 
nature, viz, feelings and desires^ — these 
reasons'have their anchor already pre- 
pared in every human breast. 

II. To iht legislator (for simplicity 
of conception, let us consider the whole 
body of the legislature as one man) — 
to the legislator^ considered on the 
occasion of his entering upon the task of 
framing the body of the ordinances 
— a correspondent body of reasons 
would serve in the several capacities 
of an instrument of guidance — an in- 
strument of salutary restraint — and 
an instrument of support — say a com- 
pass ^ a barrier f and a support: — in so 
far as it happens to him to be well 
disposed, in the character of a c^m/ross, 
to point out to him the right pa^h : in 
80 far as it happens to him to be ill- 
disposed, a barrier^ to prevent him 
from swerving into any wrong path ; 
in so far as being well-disposed, it may 
happen to him to find himself, in re- 
spect of his ordinances, subjected to 
accusation at the hands of a part of 
his fellow-citizens, in the character of 
his constituents, — an instrument of 5e//>- 
portf to justify him in the sight of the 
whole. 

IIL To the Judge J considered on 
the occasion of his being about to en- 
gage in the task of grounding a deci- 
sion, and thereby putting an interpre- 



tation, upon this or that article in ikt 
body of the ordinances. In the same- 
three characters, in which the body of 
reasons has just been seen serving, 
when applied to the situation of tbe 
legislator, via« compass^ barrier^ and 
support j-^iti the same characters may- 
it be seen serving, when applied to the 
situation of the Judge. 

IV. To the Citizens at large, oon«> 
sidered in their character of sensitive 
beings. In this character it would be 
to them a source of security and Iran* 
quillily of mind. Such will this ra-- 
tionale be to each Citizen, when consi* 
dered as an anchor^ serving to fix the 
ordinative part on his mind: — thereby 
preserving him from the dangers, lia- 
ble to be produced to himself, whe* 
ther by unintentional deviation, oa 
his own part, from the path of rectU 
tude and safety, as marked out by the 
law; or, by deviation from the like 
path, in the several instances of the 
Legislator and lYitJudge^ for want of 
that guidance and restraint^ which it 
affords to their respective situations at 
above. 

What difficulties will not such an 
lnstrun>ent be seen to throw in the 
way of arbitrary power, wheresoever 
seeking to intrude itself, whether in 
legislation or in judicature ! 

V. To Citizens at large^ considered 
in the character of moral and intellec* 
tual agents, and in particular at the 
time of life allotted for the receipt of 
instruction. To the extent of that 
part of the field of action, over which 
the arm of the law shall have extended 
itself, it will serve in the additional 
character of a lesson^book : a book of 
instruction in the art and science of 
morals. 

To the art and science of morals be<-- 
longs the indication of the.sorts of acts, 
by which, in the various situations of 
life, the universal interest is served 
ordisservedy — or in. other wordS| ge-» 
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lieral haptimess in all itnagiuabie 
ways increa^sed or diminished* Of 
the sorts of acts by which it is in the 
highest degree diminished, the descrip- 
tion will have been, under the several 
names of offences^ given in the penal 
and civil Code taken together, more 
especially in the penal. Under one or 
other of two heads, viz. JRuUs of per- 
feci obligation and ^ules of imperfect 
obligation J have the Rules of Morality 
-:-the whole aggregate of them — been 
wont to be ranked.^ Those, the gene- 
ral observance of w&ich is most indis- 
pensably necessary to the beings as 
well as well-beings of society, are the 
rules of perfect obligation : and these 
_^rt rules of law, 

VI. To public functionaries in ge- 
neral—i. e. to such of the Citizens, by 
whom, at any given point of time, 
any of the situations comprehended 
under that name are occupied or ex- 
pected to be occupied — and in parti- 
cular to all such by whom any such 
situations are occupied, as those of 
Members of the Legislature in any one 
of your United States^ it will, in pro- 
portion to the extent of it as above, 
supposing it to be what it will aim at 
being, serve as a Book of Instruction 
In the art and science of legislation. 

VII. To Electors in general — i • e. 
to such of the Citizens, by whom at 
any given point of time, the right of 
suffrage is possessed, with reference to 
the filling of such of the above situa- 
tions as are or shall have been filled 
by election, it will serve in like man- 
ner in that same character, viz. that of a 
Bookof Instruction : abook^ from which 
they will receive assistance, towards 
forming whatsoever judgment it may 
r^pectively happen to them to feel 
disposed to form, respecting the degree 
of appropriate aptitude, possessed with 
reference to the several official situa- 
tions, by the several candidates. 

In the.situacioaaf/i;gi^/a<pr, think 



how urgent is the demand for an accoBi:r 
panying instrument of this kind^ as a 
security for the goodness of his or- 
dinances — for their universal subser- 
viency to the universal end which they 
ought to have in view : — as a pcrpe* 
tual standard of reference, — to be con- 
sulted — in the first place by himself 
in the next place by his constituents : 
by himself, while occupied in the 
framing of these same ordinances ; by 
his constituents, while occupied in 
judging of them. Without this ac- 
companiment, a law is not necessarily 
any thing more than a mere expression 
of will : only by means of such an ac- 
companiment, can any proof be given, 
that to any such faculty as the underr 
standings exercise has been given in the 
fashioning of it. Without this ac- 
companiment, fashioning the ordi- 
nances themselves is work for any 
man ; so he have but the power — the 
political power — no driveller sO'Weak 
in mind as not to be capable of exe* 
cuting it: the same hand, which in 
one moment has been employed in em- 
broidermg a robe for the Holy Vir- 
gin, may the next moment be em- 
ployed in the. penning of a law, con*- 
signing to death and. torture the mis- 
creant in whose eyes the exactness of 
its fitting shall be matter of dispute^ 
Give a man but the power, be his will 
ever so flagitious, be it ever so foolish, 
words may be found for theexpression of 
it: and, no sooner are they found, than 
they become words of law : and no 
sooner does the law thus made become 
law^ than knaves by thousands, and 
fools by millions, not content with sub- 
mitting to it, fail down and worship it. 
Such throughout, but for such an 
accompaniment, may be the body of 
the ordinances, under which a nation 
groans : on the other hand, suppose the 
body, of jthe law^ furnished with such 
an accompaniment, and that acconi;- 
paniment such as it ought to be aafl 
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might be, he by whom it has been 
framed must, by the very supposition, 
have been, reference had to the time 
dt which it was framed, to say the 
least, among the ablest of the able as 
well as among the wisest of the wise* 
Suppose it then not onlj^ fashioned 
but in use: and now, with a mis- 
chievous or foolish law in his eye, in 
the situation of member of the legis- 
lature, suppose a man wishing to 
bring it into existence* To what course 
can he betake himself? There exists 
the rationale^ bearing against him and 
his desired law perpetual testimony. 
Either in the whole, or in the parti- 
cular part in question, he must suc- 
ceed in the endeavour to remove this 
bar, — or, so sure as the wished-for law 
is proposed, the force of the bar will be 
brought to bear upon it, and pulverise 
it. 

A law — any law — how can it be a 
good one, any further than as, in sup- 
^rt of it, good reasons can be given ? 
A man, who, speaking of a law, should 
take upon himself to declare it to be a 
good one, and as such supported by 
good and adequate reasons, — what 
credit can any such assertion of his be 
entitled to, if he has not those same 
reasons to produce? 

Note here, that not with any thing 
less in view than a complete body of 
the laws, can the sort of accompani- 
ment in question be fashioned, with any 
near approach to full and adequate ad- 
vantage* Stationed at a certain de- 
gree of proximity to that universal end 
in view, which constitutes the ulti- 
mate and universal reason of all laws 
for which any good reason can be 
found — stationed at this point of atti- 
tude, and thence occupying the cor- 
respondent portion of extent in the 
field of law, reasons assume the cha- 
racter and the name of principles. 
Suppose that, no such principle being 
as yet established, a set of ordinances 



in detail are brought forward, add tp 
them is added an accompaniment gf 
reasons : what will be the consequence t 
Set down as they are without any all- 
comprehensive plan — set down conse* 
quenriy without any stations respec* 
tively fixt for them in any such plan,— > 
clearness^ correctness^ compUUtte$Sf 
compactness^ consistency in design, and 
uniformity of expression — ^ali these 
essential qualities would be wanting to 
these reasons* In this state of things, 
fortunate indeed will be the law to 
which they are attached, — if, taken all 
together, they are not frequently pro* 
ductive of erroneous practical results : 
in a word, if, in consequence, the laws, 
of which they form the accompani-* 
ment, are not, to an amount more or 
less considerable, productive of evil 
consequences* 

If, on any one point whatsoever, anjr 
advantage, how slight soever, could 
with any colour of reason be ascribed 
to Common in comparison with Statute 
Law, it would be on the ground of 
the sort of argumentative matter of 
which the mass of Common Law is 
composed, and which has no place in 
Statute Law. The remark has been 
already made. As in a dunghill here 
and there a grain of corn, so in a vo- 
lume of Common Law here and there 
a grain of genuine reason — reason de- 
rived from the principle of general 
utility — from a regard to the universal 
interest — may be found* But, into the 
proposed body of law, the grain alone, 
none of the excrement will be ad- 
mitted : no fictions : no technical rea- 
sons : sound grain, and nothing else : 
a sample has, as above, been under the 
eye of Europe these last fifteen years* 

As to the addition, that would thus 
be made to the bulk of the body of the 
laws, let it not be an object of alarm 
to any one* The more extensive the 
view taken of the field of legislation, 
the more clear and correct it may be : 
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the mdrc iximsifei ctear^ and correci^ 
the more consistent^ compact^ and 
thence concise it may be: for, how 
often does it not happen, that by some 
one general observation the peed of a 
inuhitude of observations of detail is 
superseded ? True it is, that, be the 
part of the field what it may, Umts^ 
to the degree of conciseness, capable of 
being given, to the discourse expres- 
sive of the reasons belonging to the 
ordinances for which the public inter- 
est presents a demand, cannot but 
have place: but, small indeed will 
the quantity be found, in comparison 
of what might be expected by any 
workman, who, on taking measure of 
it in his mind, should look for a pat- 
tern, either to the debates of a legis- 
lative body, or to the argumentations 
delivered in a judicatory, on a ground 
of Common Law* 

To the survey itself, of which the 
proposed accompaniment of reasons 
would be the fruit,— the quality inques- 
tion, viz. all-comprehensiveness^ was, 
as far as faculties permitted, actually 
given. It will not have been for want, 
either of endeavour bestowed, or of 
time occupied, should any failure in 
respect of the accomplishment of this 
object be discovered. 

In and for that part of the field of 
law which is occupied by Constitu- 
tional Law, the result of an attempt, 
made about the year 1S09, towards 
laying a foundation for ah appropriate 
Code, has just bnn laid before the 
English public : viz. in the short tract 
intituled Plan of Parliamentary Re- 
form: published in May, 1817. To 
this, in and for matters of detail— to 
. this, as far as it goes, considered at 
any rate in the character of a sample, 
reference might be already made. In 
the French language, for the Civil and 
iknal branches of law, a sample of a 
work of this sort, though in a state 
not complete enough in respect of ex- 



tent to serve for any thing more thin 
a sample, has already been before the 
public for these fifteen years. To 
give to it not only additional correU* 
ness but completeness^ towards which 
ulterior advances have long ago been 
made, would be among the objects of 
the labours here proposed and offered. 



LETTER VI. 

Opposing Interesis-'Jnterests adveru 
to the Acceptance^ as applied to m 
Offer of this nature* 

Essentially defective would be this 
address, if, after explaining the nature 
of the offer it is intended to convey, it 
were to omit altogether to present to 
view the interests^ which, supposing it 
ever so advantageous, an offer of this 
nature cannot but find opposed to ac- 
ceptance. 

Stranger as I am to every thing that 
is individual in your country, I not 
only am, but shall be clearly seen to 
be, under the happy impossibility of 
having had individuals in my eye. 
Situation — from that source alone will 
be drawn the observation of any such 
particulars, as on this occasion it seems 
necessary I should remind you of. In 
any thing, therefore, that follows, no 
individual can behold any cause of 
personal offence. 

** To satisfy yourself beforehand 
'' what^ on a given occasion will be 
*' the course a man will iake^ look to 
«* the state of interests." --^t the class 
or body of public men to which a man 
belongs what it may,— of public men 
— not to speak of other men — for a clue 
to the conduct, which ought to be ex- 
pected at his hands, this is what, in one 
of my lately published works* has been 
ventured to be proposed in the charac- 
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ter of a universal rule. True it is, that, 
in the case of this or that particular 
individual,— this or that particular si- 
tuatioi^, by bringing into play this or 
that particular interest which happens 
not t«,be exposed to observation, may, 
in appearance at least, afford an excep- 
tioa to that rule. But, what on the 
present occasion belongs to the question 
is — not how it will be in regard to a 
few individuals, but how it will be in 
regard to the majority; 

Unfortunately for the interest of 
the majority of the people of all classes 
taken together, the interest of the 
great majority of the body composed 
of the men of law — say in one word 
the interest of the man of law — is, 
throughout the whole field of law, with 
very inconsiderable exceptions, in a 
•tate of hostility — irreconcileable hos- 
tility — with that universal interest. 
From the law in its present state, mis- 
chief — and thai such as in its own nature 
is not incapable of being excluded,-*-'is 
continually flowing into the community 
in most unhappy abundance. Of this 
mischief it is of course the interest of 
the community that every particle 
should be excluded : but, of this same 
mischief, with exceptions to a very in- 
considerable amount, not only is it the 
interest of the man of law that every 

{article should remain unexcluded, 
ut that it should at all times receive 
as large an increase as possible. 
' We have a doctrine here — that it is 
wrong to say any thing that can tend 
to weaken the confidence of the people 
in public men : so that when the state 
of things is such, that the interest of 
public men is in a state of opposition 
to that of the people^ it is wrong to 
give intimation of the existence of any 
•uch state of things. With us this 
aphorism has been uttered not only 
with grave faces but to grave faces : 
grave would not be tfacfaces, to which 



in any assembly in your Unioa aajr 
such lesson were delivered. 

In your country, or in any otheTf 
exists there that person, to whom thcr 
opposition between the universal in-^ 
terest and the particular interest of the 
man of law can be a secret ? 

No surely: not upon reflection. But^ 
in this as in so many other instances, 
of that of which no man need be ia« 
formed, men in general may every 
now and then need to be reminded. 

That, — under a body of law, in great 
part fictitious and spurious, and as to 
that portion which is not so, in no part, 
unless by accident, either known or 
knowable by any one whose fate de- 
pends on it, — that, under such a system, 
uncertainty as to the treatment he will 
eventually receive at the hands of the 
ministers of the law — uncertainijfy and 
on that account insecurity ^ is an unde« 
niable consequence,*--*has in the course 
ot these letters already, it is hoped, 
been pretty well put out of doubt :— > 
insecurity f in respect of almost every 
one of the possessions, on which being 
and well-being depend. 

But — " To the glorious uncertainty 
of the lawy* in the character of the 
lawyer's toast^ to whom is this ad- 
age unknown? and, of the proposition 
implied in it, in whose eyes was the 
truth ever matter of doubt ? By what 
man, even among men of law, was it 
ever desired ? Suppose it uttered in 
the character of a jest : by being ut- 
tered in good humour, does truth 
change its nature and become false* 
hood ? 

] . Advising Counsellor — 2, Plead- 
ing Counsellor — 3. Attorney— 4. Con- 
veyancer, — behold in these the seve- 
ral characters, in one or more of which 
the professional lawyer acts. In every 
one of them, — such of you, my friendsj 
as are not lawyers, — examine and con- 
aider, whether his interest )h not 
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opposite— iU'eecmcileabty opposite to 
yours. In every one of them — in this^ 
as in every other profit- enticing oc- 
cupation — is it not a man's interest to 
render the sum of his profits as great 
as possible? But — his profit, yrl^nce 
is it but out of your losS) that it comes? 
Is it not therefore his interest — ^not 
only where he has the whole of the 
profit, that thai profit, and thence yoar 
loss, should be as great as possible, — 
buttfalso, where he has but a limited 
part of it — say for example a tenth — 
that that partf and thence the whoie^ 
out of which it is to be extracted, and 
in proportion to which it increases, 
should be as great as possible ? thence, 
rather than that, for example, he 
should not gain his /en, you should lose 
your hundred dollars? 

As in other instances so in this, is 
it not the interest of the existing 
dealers in any article, not only to have 
if possible the monopoly against all 
other rival dealers in that same article, 
but also against all persons, who but 
for the monopoly might, instead of cus^ 
iomers for it become makers of it, each 
for his own use ? Is it not then the 
interest of the man oflaw, that, for his 
benefit, it should, by as many men as 
possible, be found impossible for 
them on the several occasions above in- 
dicated, to conduct their own aflfairs? 
Is it not then his interest to render it, 
and keep it, impossible for them — each 
for himself, and of himself—- to know 
what, on each occasion, will be the 
treatment he will eventually experience 
at the hands of the Judge ? and> in con- 
sequence of this impossibility, is it not 
bis interest to render it and keep it 
necessary for them, if time admits, to 
repair to a lawyer for advice ? and, if 
the time does not admit, or they have' 
omitted to apply for such advice, to 
render them still severer sufferers, 
viz. by this or that suit at law, to 
Which the errors, they have fallen into 



for want of sueh advice^ have givett 
birth? 

Of this monopoly, behold then in 
few words the two objects : 1. Means 
of being and well-beings as far as de« 
pendent upon law ; 3. Means of safely 
agaiiist the perils of the law. 

In the case thus described is not 
every sort of man, who has any thing 
to sell, whether it be goods or labour? 
labour on whatsoever subject employ- 
ed ? In the occupation of lawyer caa 
any circumstance be found, by which 
his mind is exempted from being 
acted upon by those same springs of 
aclion^ by which, in the instance of 
every other occupation, action is de- 
termined ? If not, then is it not true, 
that the more eminent the degree, in 
which any scheme of legislation pro- 
mises to be conducive to the acknow- 
ledged ends of all legislation, the 
stronger is the interest by which he is 
excited to use his utmost endeavours 
to oppose it? 

True it is, that, like every other 
sort of man, the lawyer has his share 
in the universal interest : in that in- 
terest, by which a man stands engaged 
to wish, that in his own instance the 
rule of action may be as efiectually 
conducive to its acknowledged pur- 
poses, and thence as completely as 
well as correctly known^ as possible. 

But, on the other hand, what you 
will not fail to observe is — how much 
greater, generally speaking, to each 
individual lawyer, the value is oP his 
share in that particular interest, in 
which, in his quality of a lawyer he has 
a share, — than his share in that uni^ 
versal interest, in which in his quality 
of human Being he has a share. From 
that ignorance of the law, from which, 
in respect of the management of their 
own affairs, non-lawyers have so much 
to suffer, he, in respect of his own af- 
fairs, is, by the supposition, compara- 
tively ^peakiog^ and in his own opinioa 
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at least, exempt : and, as for any igno- 
rance, under which, in respect of the 
management of the affairs of his clienls^ 
it may happen to him, by the inscruta- 
bility and uncognoscibility of the laws, 
to be condemned to labour, — generally 
speaking, the client alone, not the law- 
yer^ will be the sufferer by it. As to 
the lawyer, so far from being a sufferer, 
in so far as the effect of the error pro- 
duced by the ignorance is to produce 
more business, he will be a gainer by it. 
True it b, that, in so far as it may 
happen to the client to perceive that 
there has been errors and that it is 
at the door of the lawyer that the error 
lies, the lawyer may, in the article of 
reputation, be a loser. But thus to 
see into the secrets of the law is not 
the lot of every man : in particular of 
every man who is not a lawyer. 

Of the whole field of law, what is 
that part, by the improvement of which 
the man of law has, upon the balance, 
most to gain or least to lose ? Answer 
—The /)»ia/ branch. Why the /^ito/ 
branch? -Answer — Because it is that 
branch, in which, in a more particular 
degree, depends the protection endea- 
voured to be afforded, against such in- 
juries, as in their nature are most af- 
flictive, and to which, in every situa- 
tion, man is more or less exposed. 
Take for example depredation in its 
coarsest forms : such as, theft, highway- 
robbery, house - breaking, -*- murder^ 
on the occasion of either. On the one 
hand, the offences here in question hav- 
mg their source in indigence^ — on 
the other hand, individuals of all 
classes — the indigent not excepted — 
being exposed to suffer by them, — 
hence the sufferer is very likely, and 
the injurer almost sure, to have hut 
small means, if any, for purchasing 
professional assistance. While, from 
delinquency in those shapes, as a maui 
he has as much as any man to suffer, — 
as a lawyer, the man of law has less to 



gain from it, in those shapes than is 
any other. A consequence is — :that, 
supposing it possible to keep com- 
pletely separate from tlie rest of the 
law these particular parts, or even 
the whole— of the Penal branch, — 
what might very well happen, is — 
that, as it would be his obvious in- 
terest^ so would it be his real wish^ to 
see the rule of action improved to the 
utmost. But, scarcely is any such per* 
feet separation possible. Not only be* 
tween all the several parts of the Penal 
branch, but between the Penal branch 
and the Civil branch, both taken in the 
<^ggregate, the connexion is most inti- 
mate : too intimate, to admit, in the 
sight of eyes naturally so jealous, any 
adequate assurance that improvement 
begun in one place could be there 
brought to such a stand, as to be pre* 
vented from ever extending itself any 
further. 

True it is, that particular cases may 
be supposed, in which, ip his situation^ 
no peremptory bar would be found op- 
posing itself to his concurrence, or at 
any rate to his neutrality, in relation 
to the supposed benefit. But that, in 
any considerable proportion of the 
whole number of instances, any such 
agreeable suppositions should be found 
verified, you will judge, my friends, 
whether it be not rather too much to 
hope. 

Among such of your men of law as 
are either Members of your Legislature, 
or possess an influence more or less 
considerable in elections, — take any in* 
dividual for example: call him, as in 
one of oar plays he has been called^ 
Mr, Either side* 

An offer, of the nature of that in 
question, being made to your State, 
Mr, Eiiherside^ supposing him to take 
a part in relation to it, will he sup* 
port it or oppose it ? Such being the 
question, the answer will, on each ,qc* 
casion depend upon the proportitNS 
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nvhlch in Mr. EUherside*s eyes has 
place between the value of his share in 
the universal interest, and the value 
of such part of his share in the parti- 
cular interest of the profession, as is 
at stake upon the acceptance or rejec- 
tion of the offer. 

Suppose, that, in relation to the uni- 
versal interest, acceptance, if given, 
does, in his eyes, afford a promise. of 
a net benefit, — the following may be 
stated as the cases in which, the si- 
nister professional interest notwith- 
standing, it may happen to him to be 
desirous of being contributory to the 
giving of such acceptance. 

1. If, on the one hand, in his eyes^ 
the public benefit be so great, and on 
the other hand the private and per- 
sonal loss so small, that the value of 
his share in the pubh'c bencifit promises 
tobe^reat^r than that of his share in 
the profit from the public mischief. 

2. If, in his eyes, such is his own 
mdividual position, that, by the benefit 
expected to the public from such ac- 
ceptance, /10 reduction will at any time 
be produced, in the amount of his in- 
dividual share, in the professional pro- 
fit, resulting from the public mischief, 
in the diminution of which the expected 
benefit would consist. 

3. If, though some reduction may 
have place, yet— so small is its greatest 
amount, so distant the probably nearest 
time of its taking place, and so great 
the uncertainty whether it will take 
place at all, — at the same time so great 
the reputation to be gained by giving 
support to the measure, so great the 
disrepute to be incurred by making 
opposition to it, — that the giving sup- 
port to it will, upon the whole, be the 
most advantageous course be can 
pursue* 

It is more pre-eminently in the ge- 
neral character of a precedent — what- 
soever it may be in its own particular 
character— •that, in proportion as it is 



good, every thing that is good is,-*^tf 
every sort of man whose particular in- 
terest is hostile to the universal in- 
terest, and in particular to the man of 
law, — an object of terror. F^'incipiis 
obsla — set up the bar at the threshold-^ 
is of course the motto of such men. 

Sharp enough, of course, with us^ are 
the eyes of the man of law, in their 
look-outafter every thing that threatens 
them with reform or improvement: 
anxious enough their endeavours to 
keep it out. With you^ one circum- 
stance there is, the tendency of which 
is to give additional strength to those 
same propensities* Among you, with 
the exception of what you have derived 
from us, every thing that regards go- 
vernment is on so good a footing, — ^and 
consequently, upon the whole, that pro- 
portion of abuse which remains still 
unextirpated is, comparatively speak- 
ing, so .small, — that nothing can be 
more natural than that this *' rest^ re* 
'* sidue, and remainder^" as they say 
in the law branch of the flash-lan- 
guage, should be cherished and de^ 
fended, with a degree of pertinacity 
proportioned to its scantiness* 

Yes: the more closely the field of 
law is looked into, the more clearly 
perceptible will be the opposition of in- 
terests, which on this ground has place, 
between such of you as are lawyers, 
and (to employ a useful phrase i have 
observed in books of American growth) 
the balance : the balance composed of 
non'lawyerSi or — as lawyers say or at 
least used to nY-^la^-genls. 

Look back to the three ^im/iVi>5, held 
up to view as essential endowments oi^, 
complete and adequate body of law, 
Wz* 1* fCotoriety^ or rather i/t/ri'its^ 
aptitude for notification ; 2* Compleai- 
ness, including complete extirpation 
of Common Law ; and 3* Justified^ 
ness: i.e. the quality conferred by an 
adequate accompaniment of reasons. 
Not one is there of these instancest 
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tti>¥liich you will not find — that, the 
greater the degree in which this en- 
dowment is possessed hy any proposed 
body of laws, the greater will be the 
injury done to the particular interest 
of the correspondent body of profes- 
sional men, in so far as their prospe- 
rity is dependent upon their practice. 

1. Aptitude for notification. That 
which the lawyer lives by the sale of 
is — law- knowledge or the semblance 
of it : of this necessary article the larger 
the stock which each man is enabled 
to receive from the only pure and ge- 
nuine source — viz. the law itself, — the 
less the need he has of resorting for it 
to any such impure and inadequate 
lource. 

2. Compleatness. The further the 
rule of action is from having been ren- 
dered complete, the further it is from 
being capable of being made known — 
each part of it, to every man who has 
need to be acquainted with it : and, the 
greater the degree, in whith the exten- 
sion given to real law is accompanied 
by a correspondent extirpation of Com- 
mon Law, the greater the degree in 
which true are substituted to false and 
deceptious lights. 

3. jlusiifiedness. In the body of 
the laws scarcely can that disorder be 
found, against which, with a degree 
of efficiency more or less powerful and 
immediate, a well compacted accom- 
paniment of reasons will not, as you 
have seen, operate as a remedy : scarce- 
ly at the same time a disorder, from and 
with which,in proportion to its acerbity, 
the profit of the man of law does not 
teceive its increase. Moreover, with 
the spurious sort of law, from the in- 
terpretation of which lawyer's-profit 
is, so large a portion of it, derived, 
'is mixt up all along a quantity of argu- 
mentative matter, uttered under the 
name of Reasons. True it is, that of 
this matter, some portion is composed 
pf genuine reasons ; — reasons derived I 



from the principle of utility: — front 
the consideration, of the effect of the 
species of action in question, upon hU" 
man feelings — upon the universal in» 
terest. Technical^ however, to uso 
the name by which among themselves 
they speak of them — technical are the 
sort of reasons, of which the great 
mass of this same argumentative mat- 
ter is composed,^ But wherever, con* 
joined to the word reason, you see the 
word technical, for explanation of the 
word, add, or substitute — for so you 
may do with little danger of error — the 
words absurd and dishonest: absurd 
in its nature, dishonest in its cause f 
viz. in respect of the end or object 
with a view to which it was framed. 
At the head of the list of these same 
reasons, may be placed law fictions: 
a sort of article, which may be de* 
fined — lies, devised by Judges to serve 
as instruments of, and cloaks to, in^ 
justice: — injustice in various forms^ 
and in that of usurpation of povrer 
in particular. 

Now, suppose a complete body of (?r* 
dinanceSfZnd for its support a correspon- 
dent Rationale, composed of Reasons^ 
introduced hy principles: abodyof rea* 
sons — complete, consistent, and com* 
pact, into which no reason drawn from 
any other than the only pure source — • 
the fountain of general utility — were 
admitted. In comparison of these ge^ 
nuine reasons, how would they appear 
— those spurious ones — ^to which law- 
yers have given currency one among an- 
other, for the purpose of passing them 
oflffor genuine upon their customers? 
What would then be the emotions they 
would excite? Awe and admiration 
as at present?' — No: but scorn and 
abhorrence. 

Not that from all that has been said, 
any such conclusion follows, as that| 
in a preponderant and prevalent de- 
gree^ thus adverse to the universal in- 
terest is the inurest of every indivir 
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dual lawyer among you^ vrithout excep- 
tion. All that follows is — that so it 
is, in^o far as his dependence in pecu- 
niary matters is on his profession, — and 
barring all particular circumstances, 
which may happen to intervene, and 
give an opposite direction to the force of 
interest. Say that a lawyer has no 
interest in the uncertainty of the law, 
— as well might you say, that a gun- 
powder-maker has no interest in war, 
or a glazier in thf; breaking of win- 
dows. 

Of the particular circumstances here 
alluded to, one there is, which, in its 
application, is confined to that sort of 
lawyer who is in possession or expec- 
tation of a seat in one of your legisla- 
tures. If, in his view of the matter, 
the offer promises to find favour in the 
eyes of his constituents, and that to 
such a degree, as that, in the event of 
his voting for the rejection or neglect 
of it, he will not, at a future election, 
be numbered among the objects of 
their choice : — at the same time that 
in his eyes the value of his official si- 
tuation is greater than that of thp 
quantity of emolument, which, by ac- 
ceptance given to the oBer, would at 
the long run be cut off from the profit 
of his practice. 

On this occasion I will venture to 
put it to you, — whether, of the strength 
of the claim which any representative of 
yours can have upon you for your con- 
fidence, — the magnitude of the inte- 
rests which you have at stake on 
the use made of the offer lieing con- 
sidered, — there can be a clearer or 
more instructive test, than the sort of 
countenance which he shews to iu 

Such then, in relation to the grand 
point in question, is the srate of ini 
terests. And — not tospeak of indivir 
duals individually taken— taking men 
in bodies, what is their conduct ever 
determined by, if it be not by in- 
terest ?-<-^he blance, «n the account 



taken by each man of his own inter* 
ests? 

Your representatives at largc-*^ 
whence happens it that, in that all- 
commanding situation, their conduct 
has, in relation to every thing but the 
state of the law, been so uniformly 
conformable to the interest of their 
constituents? Whence, but because 
by your matchless constitution it has 
been made their interest to keep this 
conformity inviolate. 

So far as concerns the state of the 
imported part of the law, this confor- 
mity has not, at any rate in any thing 
like an equal degree, had place. Why? 
Because, though in most other in- 
stances, in the event of his sacrificing 
your universal interest to his own par- 
ticular interests, it would be in your 
power to punish a representative by 
withdrawing from him that confidence! 
in the continuance of which his conti- 
nuance in such his situation depends ; 
yet, for not having either brought, or 
used his endeavours to bring, the gene- 
ral mass of the law into a better state 
than it is in at present, it would not 
be in your power thus to punish him : 
at least consistently with any regard for 
justice. Why? Because, among men 
in general, the importance of the sort 
of work in question seems not as yet 
to have been sufficiently understood : 
— because what is every body^s busi- 
ness is nobody's business: — and be* 
cause, until some prospect had been 
opened^ of a measure, firom which, 
with a reasonable expectation of sue* 
cess, a work of this sort might re- 
teive its commencement, — no one in- 
dividual, in whom the blame of omis- 
sion could, with any sufficient reasooi 
be made to attach, was presented to 
view by the nature of the case. 

But, though there exists not anyone, 

whom, antecedently to the making of 

the offer in question, itv would Have 

I been competent for you thus to punisl^ 
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the one hand, now that such an 
offer Aos heen made, whether in the 
event of his receiving it with opposi- 
tion, or even with indifference, there 
be any one from whom you need scru- 
ple to withdraw your confidence, is a 
question which lies before you. 

In the exposure thus made of this 
sinister interest, and of the state of 
temptation, under which those who 
are partakers in it are, on all occasions, 
kept by it, — may be seen the elogium 
—the uncontradictable elogium — of 
all those, if any such there be, in the 
texture of whose minds there shall be 
found a force of principle, strong 
enough to oppose to it an effectual re- 
sistance. 

To no man can it be matter of just 
reproach that his situation is such as 
exposes him to temptation. Be the 
temptation what it may, the act or 
line of conduct to which a man is in- 
vited by it being by the supposition 
jnischievous, the stronger the tempta- 
tion the greater his merit if he resists 
it. In the observations which you 
have just seen, every lawyer by 
whom any sincere assistance shall 
have been afforded to this offer, may, 
in this Letter behold a (estimoniaij 
of the merit manifested by him in the 
rendering so high a service : and, what- 
soever may be said against the judg- 
ment thus exercised by him, the pro- 
bily manifested — manifested by the 
self-sacrifice — will at any rate stand 
unquestionable. 

If it be true, that, at the height to 
which the state of government in your 
country has already risen in the scale of 
excellence, no erdinary btnefil, of the 
number of those for the receipt of 
which it has room still left, can be 
equal to the extraordinary benefit^ 
which, supposing the rule of action put 
upon the proposed footing, would have 
place, — so, in the situation of repre- 
sentativei neither could any ordinary 



serviu be capable of coming into 
competition with the corresponding 
extraordinary serviu. 

The completion of the work would 
it be at best remote ?— in any sensible 
degree the production of the looked^ 
for good Wect still more so?^-eventhe 
very commencement ef it, all chances 
considered, precarious? — well, if so 
they be --the greater the degree in 
which all these things are, the less is 
the detriment which each such profes- 
sional man has to apprehend, on the< 
score of his professional and personal 
interest, while the glory, of contribu* 
ting in this way to the advancement of 
the universal interest, is, from the first 
moment, at his command. 

Such are the interests^ to the hosti- 
lity of which a measure of the sort la 
question is doomed to find itself ex- 
posed. I wish it were equally in my 
power to put you as effectually upon your 
guard, against the weapons to which, 
on an occasion such as that in question, 
the war of words is wont to have re- 
course. Those which I have in view 
rank under the general name of /o/- 
lacies. 

By the word irrelevancy ^ may by far 
the greater number of them be desig- 
nated: be the measure on the carpet, 
what it may, they are irrelevant to it : 
they bear no particular relation to it : 
and of these irrelevancies, personalis 
ties, of which there are also various 
kinds, form no inconsiderable part. 

Impracticahle and mischievous-^ 
mischievous and impracticable: this 
is the conclusion on which, be the 
measure what it may, opposition is 
apt to begin or end. In the course of 
my own observation, to what muhi- 
tudes of measures have I not seen them 
applied 1 — measures, of which theuti- , 
lity has afterwards been certified by 
unquestioned experience. 

On the present occasion, the essen- 
tial thing is— to engage your attentioa 
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t0 the nature of the particular object^ 
to which, if at all, these epithets will 
have to apply. It is nothing more 
than this: — in relation to the proffered 
body of proposed law, on the part of 
the House of Representatives, a y?e5(7- 
iulion, engaging them to receive it,'and 
take it into consideration. This done, 
and the work received — and, on anyone 
day, taken into consideration accord- 
^nglyj — the very next day, if not ap- 
proved of, the whole together may 
for ever be put aside* 

This done, all is done for which 1 
stipulate. To say what mischief can 
ensue from this, seems not to be a very 
easy task. In the event in question, 
the natural course for the. Assembly to 
takewouldi I suppose, be — to order 
the work to be printed for the use of 
the Members. But in this case there 
would be expense: — an expense, to 
which, if in the eyes of those to whom 
it belongs to judge, the work affords 
not an adequate promise of being use- 
ful to their constituents — those same 
constituents should not, by any act of 
their Representatives, be subjected. 

To no such expense, however, do 
I call upon the Representatives of any 
State to subject their constituents. 
On the contrary, without any ex- 
pense to them, other than that of con- 
veyance [this being without the reach 
of any calculation of mine) I hereby 
offer to present, to the Representative 
Body of any State, a number of printed 
copies exceeding that of its members : 
the copies to be delivered here in Lon* 
don, to any person commissioned by the 
competent authority in the State to re- 
ceive them ; reserving to myself only 
the Tight of reducing the number pre- 
sented to each, should this offer find 
acceptance at the hands of more than 
one. 

In return, no 9ucb state will, I hope, 
(fudge me the pre^t of a printed 
Mmanac^-^^x hj wbataoever aamc this 



work be designated,^by which, if any 
such thing be in existence, the Official 
Establishment of the State, with the 
expense belonging to each of the se- 
veral situations contained in it, is 
brought to view. My wish is, in the 
most detailed and demonstrative man- 
ner, to contrast the principles and 
practice, in so exemplary a degree es- 
tablished in your happy Common- 
wealth, with the system of regulated 

-, which is here called govern^ 

ment : — with the waste and corrup- 
tion, that characterizes the system of 
that government ; and which, every 
time I think of it, fills my mind, with 
a mixture of shame, and melancholy, 
and indignation. 



LETTER VII. 

Testimonies^ as to the Species of Work 
here offered, and its Utility » 

At the outset I submitted to you, 
my friends, some testimonies in fa- 
vour of the present proposal and its 
author. The time is now ripe for ad- 
ding to them a testimony or two in 
favour of the work, 1 mean the spe^ 
cies of work : testimonies, by the light 
of which, — even supposing the execu- 
tion ever so much inferior to what I 
cannot but flatter myself you will ex- 
pect to find it, — you will see, in the 
very nature of the work, how much 
you have to hope from it. 

Of these testimonies, the body of 
Statute Laws, established in France 
by J^apoleon J is the main source. They 
consist, in the first place, in the re* 
cognition made of the utility of the 
species of work by the restored autho- 
rities: and this, notwithstanding the 
inferiority of the individual wore, ia 
comparison with that, of which, ia 
case of acceptance given to this my 
ofifers.you cannot but stand assured: 
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inferiority, and thaf , as you will see, 
rendered palpable by reference made 
to those objects, whrch, in the com- 
position of a work of this speti'es, I 
hope I may now say ought indispu- 
tably to be in view; — viz. the three 
qualilies^ of which, in the third, 
fourth, and hfih, of these Letters, so 
particular an explanation has been 
given. 

To come to particulars. — In France, 
there you may see they not only had, 
but still have, the Corps de Droit Aa- 
polean : the body of law, designed 
probably to cover, when completed, 
whatsoever portion of tbe field of 
action was intended to be covered 
by law ; and actually comprehending 
Codes more than one, and of the 
three main branches actually Covering 
two : viz. one, called the Civil or 
Code Jfapoleoriy — another, called the 
JPsnaly together wrih the correspond - 
ing Codes of Procedure ; not to speak 
of the Code de Commerce^ and others 
branching from those two, or coming 
within the field of a Constitutional 
Code. Now then—be it as it may, 
in regard to the individual works — 
such in this instance was the sort of 
work^-so great the benefit acknowledg- 
ed to be derived from it-^so great the 
mischief that would have been produc- 
ed by the restoration of the chaos to 
which they succeeded, — so it is, that the 
restored authorities, on their restora- 
tion,— notwithstanding the intensityof 
their desire to obliterate, as far as pos- 
sible, every trace of the intervening 
changes, — felt the necessity of abstain- 
ing, and abstained accordingly, from 
the destruction of this the most im- 
portant of them all: — this vast remain- 
ing monument of now extinguished 
power and energy. 

With whatsoever horror the go- 
vernment of Napoleon, considered in 
a constituiionai point of view, may, 
,hy so large a proportion of the think* 



ing part of the populatibn of cbaC 
state, be regarded ; — by some, in re- 
spect of the damage to the interests 
of the ruling few — ^by others, in re- 
spect of the injury to the interests of 
the subject- many, — scarcely should I 
expect to find a Frenchman, of an]r 
party, to whom the reality of the ser- 
vice done by this work, to all interests, 
w'ould bespoken of as matter of doubt. 

The service thus acknowledged to 
have been rendered, in what then can 
it be found to consist? in which of 
the three capital qualitieshtttifi above 
brought to view? 

1 . Not in intrinsic aptitude for no* 
toriety^ as explained in my Letter oa 
that subject : not in intrinsic aptitude 
for notoriety, except, in so far as is 
necessarily included in the substitution 
of real to imaginary law: an advan- 
tage which belongs to the next head. 

3. Not even in completeness: la 
advance made, as above, towards com- 
pleteness, yes : but nothing' more» 
No such idea brought to view, as that 
it would be possible, by any survey 
taken of the field of thought and ac^ 
tion^ to trace out the portion which it 
might be proper for government so to 
take possession of, as to convert it into 
the field of law, 

3. Not in any degree in justified" 
ness^ as above explained. 

That, in respect of intellectual i^^ 
titude and active talent^ it Was not in 
the power, of the draughtsman em- 
ployed by Napoleon to give those qua- 
lities to their respective works, might 
be too much for a rival to take upon' 
himself to pronounce: those to whom 
it belongs to judge may judge. But» 
that the necessary political power y and 
consequently the will^ so to do^ was* 
wanting to them, may without hesita- 
tion be affirmed. In every explicit 
reason^ attached to any expression of 
his Willy Napoleon would have seen a 
chain— a chain put upon hk.pifwtr. 
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JtnH eveu to any arrangemtnts, if 
any such there were, ia the penning 
of which he had no other end in view 
than the furtherance of the universal 
i^erest, would he have suffered rea- 
sons to be held up to view. Why ? 
Because, if introduced into any one part 
of the whole body of law the opera- . 
tion oi giving reasons would naturally 
have been looked for, in the instance 
of every other : but, in the instance 
of DO part of any body of law, in and 
by which a sacrifice is purposely made 
of the universal interest to the parti- 
cular interest of the ruling one^ or to 
that of the ruling few^ can any appro- 
priate and adequate body of reasons, be 
found — any body of reasons^ that, — 
if not of and in itself, — at any rate, 
by the observations it would call forth, 
would not in effect counteract the de- 
sign that gave it birth. 

To the ruling power, in every go- 
vernment but such as yours, every 
application thus made of the faculty 
of reasoning is therefore, in the very 
nature of the case an object of horror. 
It is, and will ever be so, in every 
pure Moi|archy : it is, and ever will 
be so in every Aristocracy : it is so in 
this government, which, in substance 
and effect is become a compound of 
Uonarchy and Aristocracy : of Mo- 
narchy and Aristocracy, with a thin 
coat of Democracy remaining on the 
aurfoce, sufficient for the delusion, but 
not sufficient lor the protection, of 
the people. 

You have been seeing, what every 
body has seen — what the Cromwell of 
France actually did for France. Be- 
hold now what, if life had been long 
cnoughi the Cromwell of England 
would have done for England: 
. h\ a conversation with Ludlow, 
Cromwell said, «* That it was his In- 
^* tention to contribute the utmost of 
** his endeavours to make a thorow 
'* Sefonnation of the Clergy and 






** Law : * but,' said he, < the Sons 
*' of Zeruiah are yet too strong for 
** us : and we can not mention the 
'^ Reformation of the Law, but they 
^' presently cry out, we design to 
" destroy Propriety: whereas, the 
^' Law, as it is now constituted, serves 
only to maintain the Lawyers, and 
to encourage the Rich to oppress 
^^ the Poor ; affirming that Mr. Coke, 
'^ then Justice in Ireland, by pro- 
** ceeding in a summary and expedi- 
'^ tious way, determined more Causes 
^' in a week, than Westminster-Hall 
in a year ; saying farther, that Ire- 
land was as a clean paper in that 
particular, and capable of being go-* 
^' vemed by such Laws as should be 
'^ found most agreeable to justice; 
^' which may be so impartially admi- 
'^ nistered as to be a good precedent 
^^ even to England itself : where, when 
" they once perceive Propriety pre- 
'^ served at an easy and cheap rate in 
" Ireland, they will never permit 
<<* themselves to be so cheated and 
" abused as now they are.'"* 

Behold what was said in his day by 
Cromwell. In my eyes it ranks that 
wonderful man higher than any thing 
else I ever read of him : — ^it will not 
lower him in yours. 

As to the Clergy^ in your happy 
country the reformation has already 
been effected. Remains as and for the 
only class, in the instance of which 
any the least need of reform still re* 
mains — the class of Lawyers. That, 
in your country, in comparison of 
what it is here, the quantity of abuse 
issuing from this source is in no small 
degree inferior, I am fully sensible : 
but, so long as any the least particle 
of mischief, though it were but a 
single one, is perceptible, why it 
should continue unexduded,— unless by 
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(he exclusion put upoh it,' ^ prepbn- 
derant mass of mischief can be shewn 
to be let in, — remains for him to say, 
who to the desire, seems to himself 
to add the power, of rendering to his 
profession and its interest so accepta- 
ble a service. 

In this same volume (i. p. 436} the 
last paragraph is in these words :~^ 
*^ In the mean time the reformation of 
*' the Law went on but slowly, k 
** being the interest of the Lawyers 
** to preserve the Lives, Liberties, 
'* and Estates, of the whole nation in 
'* their own hands. — So that upon 
" the debate" [t)n the subject] of 
** Regislring Deeds in each Court- 
" 'y> J^'' w<3^' of which^ within a 
*• certain lime fixed after the Sale, 
'' ^uch Sales should be void, and be- 
*' ing so registred, that Land should 
*' not be subject to anjf incumbrance; 
^^ this word incumbrance was so ma- 
** naged by the Lawyers, that it took 
" up three months' time before it 
*^ could be ascertained by the Gom- 
" mittee." 

ThUs^ by the particular and sinister 
interest of the hwyers, was the re- 
fortnalion of the law obstructed^ From 
the same honest pen, behold how, and 
by the force of what sinister interests, 
so desirable and admirable an enter- 
prize was soon afterwards finally 
quashed, (ii. 717.)—" The Farlia- 
" ment on their part being sensible 
*' of their danger," (viz. from the 
Army : this was the latter «nd of 
1659) ** were not wholly negligent of 
^^ the means to prevent it: though I 
^' can not say they gave na ad vantages 
" to the Faction of the Army, by dis- 
" gusiing the Sectarian Party, and 
** fatting in with the corrupt inttrests^ 
" of the Lawyers and Clergy, where- 
" in the Army did not fail to outbid' 
'• them when they saw their time." 

The provocation given by the ho- 
nest lawyer (I mean Chitf jfusttce 



Coke — not the rapacious pedant,' Sfr 
Edward — but one whose conduct 
ionhed so perfect a contrast to hisj-^ 
the provocation — I say the provoca- 
tion, given by this honest lawyer to hts 
brethren of the professibn — be(ng thus 
great, you will not wonder when yod 
find it productive of an adequate re*« 
sdntment. From the same pen hesr 
an account of this Reformist's end^ 
(ibid. iii. 75.): — ** An order being 
" made, that the Chief Justice Coke 
" and Mr. Peters should die on the 
'' same day, they wiere carried Ott 
" two sledds to tiie place appoiuced 
" for the execution of the tentCDcb 
'^ that had been pronounced against 
" them, the head of Major-general 
" Harrison beinig placed on that which 
" carriied the Chief Justice, with the 
" face uncovered and directed te^ 
*' wards him: which was so far from 
^' producing tbe -designed effidct, that. 
^^ lie not only seemed to he animated 
'' witli courage from the Teflei^oa 
^' he might make upon that ohjcctv 
" but the people every where ex- 
'' pressed their detestation of such 
'^ usage. At the place of ^taMutioaff 
*' among otber thiiigs, -he declared'^ 
p. 1-96-) ^^ihzt he had ased ike uC^ 
^ most of his endeavours 'ihut 'ihe 
^' ^practice of the Law might be regu^ 
^^ lated, and ihai the public jusiice 
^' might be administered with^is muh 
'^ ixpeditioh wid as little expenu'^is 
<^ possibles and that he kadiuffeted 
** a more than ordinary persecattoh 
" from those of his awn profession on 
" that McoOUKi." 

Thus far honest Ludlow. Behold* 
ing what, in Et^land, nt>t only «iir 
unambiguously true Commonwealth^ 
men, bat leven our Cromni^ll tvoutd 
have dooe,—* you liave beheld the tends 
which he would have had in vtewia 
I doing it. But if, in the cbncapdcrti 
formed by him concemingWhat wMA 
eventually take phtt iaICiafglahd, lie 
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WM ttmtct^'^ytn will see kow differ- 
ent a sort of thing the spirit of an £ng^ 
llshman was^ m those days from what 
it is at present. Supposing substan- 
tial justice established in Iceland, the 
English of those days would no lon- 
ger (be concludes) continue to permit 
themselves to be so ** cheated ^ and 
akused ^y Ike Lawyers,^'* as they then 
were. No : not if a band such as 
his — ( for to representative government , 
Cromwell was not like Napoleon, an 
«nemy, but a friend) — No:— ^not if a 
hand such as GromwelFs, had remained 
to do its part, towards freeing them 
from that bondage. But now that, be- 
tween the S — s, the E — s, and the 
W — 8 — between those who rule by 
fraud and those who rule by force-^ 
the contract has been completed, the 
connexion is indtssolublc. The spirit, 
which in those days animated the En- 

flish is no more. We are content to 
•c *' cheated^* : — we are content to 
tic ^'^ abused:'* : — all security is fled 
from us. I, for example, who am 
writing this to you, I am at this mo- 
ment in my workshop; to-morrow I 
may be in a dungeon: not only 
friends and bodies, but pen and ink, 
kept from me— my small remnant of 
existence rendered at once a blank and a 
burthen to me, — ^lest these my labours, 
which here are useless, should else- 
where be of use. Yes : all security 
is fled from us : and not only the secu*- 
rity itself, but all regard for it. 

No tyranny, under which we are 
not prepared to crouch, so long as in 
England, under the ■ ■ ^j ',* — as at 
Rome, under the €assarSf"iht forms of 
the Constitution under which it is ex- 
ercised are, some of them, preserved : 
80 long as the selfish idlers, by whom 
we are scorned and pillaged, (on- 

* descend to style themselves our 

, — we care not how gross nor 



how notorious the falsehood is, whieb 
in that denomination is involved^ 

Now, suppose that, at this advanced 
period,— at the presentation ofanybod^i 
authority were given in your country, 
— and thai with the happiest success, 
— to a complete bodyoflawft; such as,-* 
according to the character ascribed by 
the effrontery of Lawyers to the reign • 
ing mass of pernicjous absurdity, — has, 
by the testimony of experience, been 
proved to be the very ** perfection of 
reason*" By that character would it 
in this country stand recommended" to 
the ruling powers? — No: — the more 
thoroughly would they have been con- 
vinced of its having an undeniable 
title to that same character, the more 
cordially would they abhor it : the 
more intensely, according to the • hu«- 
mour of the moment, would they .ei- 
ther dread or scorn it. 
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LETTER VIIL 

Conclusion, Advantqges^^Exhorla-^ 
lions — Prospects. 

In a general point of view, you 
have seen, my friends, the state, which 
the rule of action under which you 
live is in, at present : in the like point 
of view, you have seen the form which 
it is proposed to give to it. 

Turn now to your own condition 
under it. Consider what it is under 
the law as the law is : consider what 
it woulfi be under the law, as it is 
proposed the law should be. 

}. In respect of notoriety^ at pre- 
sent, — uul^s here and there a lawyer 
be an exception, — scarce any part of 
the rule of universal action correctly 
known to any body. 2. In respect of 
completeness^ a vast portion of it — no 
I one can say how vast — a shadow with- 
out a subitance ; the deficiency of real 
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law being, under a fictitious name, and I jecture: and, br aiding you in yoof 
under faUe pretences, supplied by un* \ conjectures, no material, no docu<* 
eonjecturabU will^ supported by ar- I ments, have you — ^within your reach. 



bilrary power, 3* In respect of jus- 
iiJUdness^ i. e. proof of reasonable^ 
ness^ no proof or test, in any quantity or 
quality^ wor|h mentioning, to be found 
any where: in the only really existing 
branch of the rule of action, viz. Stalule 
LaWf absolutely none: in the argumen- 
tation, mixed up in the imaginary 
branch, in which, under the name of 
law^ nothing better than matter of 
conjecture about what is or ought to be 
law is to be found, here and there in- 
deed a spice of reason : but this in so 
confused a state, and mixed up witlf 
such a dpbe of absurdity — especially of 
|)ie technical and 9ntiquated cast — 
that, in no tolerably acjequate degree 
can any one of ihe functions, — herein- 
above-spoken of as exercisible by a 
consistent and co-extensive body of 
reasons^ forming an accompaniment 
to the proposed body of ordinances, 
— be found perCormed l?y it. 

Vuder the system of arbitrary pow- 
er thus endeayjQured to be disguised, 
observe then, my friends, what your 
condition is. Under a system of Sta- 
tute Law J suppose it complete, as of- 
ten as, having in contemplation a cer* 
tain act, it becomes your desire to be 
assured what, in the event of your 
doing it or not doing it, will be the 
treatment you wi)l receive at the hands 
of the Judge — under such a system, 
on turning to the appropriate part in 
the books of the law, the information 
requisite is yours. All plain reading : 
noguess-work: no argumentation: your 
rule of action — your lot under It— lies 
before you. Thus might it be— thus 
ought it to be. As it is, how is it 
with you? No plain reading: all 
guess-work : On every occasion, how, 
in the event of your doing or not dp- 
ing what is in question, the Judge 
mil jd^al by ypuis mere matter of Con- 



or at your command. 

Such is the state of uncertainty — 
such therefore the insecurity — ^in which 
you live : such the imposture, on the 
fruit of which tvery thing that is dear 
to you remains at all times dependent. 
Now, suppose a complete body of 
Statute LaWy as proposed, established ; 
all judicature, carried on under the 
pretence of judging according to Coni" 
mon Law, excluded : suppose this, and 
note well the difiference. Suppose not 
only the original scribe ill-qualified, but 
even the Censors and Correctors pf his 
draught, all of them, worse qualified 
than in the nature of the case ypur le- 
gislators can bje* — still would yourconr 
dition he a state of certainty and se« 
curity, in comparison of what it is at 
present. Throughout the whole field 
of action you would have a real, and 
no longer any imaginary, stajndard of. 
reference : throughout would your ac* 
tions have a real, and no longer a 
mere imaginary rule. 

Under a complete system of Statute 
Xaw, supposing it ever so bad, thu$ 
improved would be your condition ii| 
comparison of what it is at present 

But, supposing this offer accepted^ 
the body of laws, is it then in any 
danger pf being thus bad ? 

Tp the purpose of security, against 
badness in every shape, instead of be- 
ing the original and principal part of 
it the work of foreigners, executed in 
other times, — it will be, the whole of 
it, the work of your own ordinary ser* 
vants, executed under your own eyes. 
Of this work, whatever there is that has 
difficulty in it, or requires labour, wil( 
have been ready roughed out to their 
hands, by this your supernumerary ser- 
vant : for each and every distinguish- 
able portion o(it the reasons will be be- 
fore them : on the wholes and each p^ur- 
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ticular part^ — ordin(mces 2nd reasons 
taken together, — their province will be 
to decide : to tafke whatsoever parts of it 
it seems good tp them to take ; to reject 
whatever parts of it it seems good 
to them not to take ; to insert into it 
whatsoever matter it seems good to 
them to insert. 

'Suppose the whole of it disapproved, 
and accordingly rejected? You are 
but where you were. You have every 
thing to hope — you have nothing to be 
apprehensive of. 

Suppose it approved and established, 
behold the fruits and consequences. 
For a rule of action^ instead of a rule 
made by foreign hands, yqiu will 
iave one — as large a part as you 
please — made^ all of it improved 
and finished, by the hands of your 
own agents, under your own eyes. 
Instead of a shapeless and boundless 
mass of argumentation^ you will have 
a compact and orderly body of law ; 
instead of spurious matter under the 
name of law, you will have genuine 
and real law. In a word, instead 
of a boundless library, and that an 
iof^ccessible one, — you will have, for 
constant use, a few sheets; for in- 
cidental consultatioQ, a few volumes: 
—-instead of uncertainty, you will 
liave certainty, — instead of insecu- 
rity, security and inward peace. On 
this great occasion, in this your prof- 
fered servant, what confidence will you 
have reposed ? None whatevjer. In 
the already commissioned servants of 
your choice, }n those in whom you 
are accustomed to repose it --in those 
alone, on tjiis occasion as on all 
others, will yourcpnfidence have beep 
reposed. 

Do you still hesitate ^nd look for a 
precedent? So far as concerns the 
exclusion of Common Law, you have 
one already in your own acts. 

You have your Constitutional Law : 
jou have that branch of it, in and by 



which ace brought to vi^w the poi^rs 
exercised, lyjth tl\e accompanying and 
correspondent obligations^ si4>nMtted 
to, by the several official per$<>ns, of 
whom, from time to time, the go- 
vernments of your several Slates are 
composed; together with the modes, in 
which the several official situations, 
occupied by these several individuals, 
zvt filled and emptied. You have that 
branch of it, which regards the powers 
and obligations of those official per- 
sons, by whom the affairs common to 
all those States are conducted.. To 
the value of this ponslilulional Law 
of yoyrs, you are noi)e of you insensi- 
ble. You hug it to ypur heajrts, as thjp 
main source of, and security for, what- 
soever you enjoy, \yell then : Slatutg 
Law- ' real law — such is the state, which 
this branch of your rule of action is 
in, every tittle of it. Think now how 
it would be with you, if this too were 
in thestate of Common Zaiv;— of Com- 
mon Law, spun, — all of it hitheno,and 
upon each occasion more apd niore ;to 
be spun on in future,— out of our Com- 
mon Law, — as are, at present, the pe- 
nal and t^efiVi/ ^ranches? Of the 
whole body of the Jaws — of the three 
branches, into which it is divisible- 
having thus, in the state of a compact 
and regular structure, this one^ — how 
much Ibnger will you endure to see 
every other in the state of a boundless 
and ever-increasing chaos ? 

Bad enough is it, in any country, 
to any sort of people, on each occa- 
sion, to have to hunl for the rule of 
action, in the breath of no one knows 
what individual, with or without a 
lawyer's gown upon his back : an in- 
dividual of whoni thus much only it 
known, viz. that, even if he had — 
which he never can have — the incli' 
nation^ —he would pot have the power 
— he would not have the means — tlifs 
means in any shap« — 1« make It ki (of 
use. 
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But in your land oF rreedom and I afflictive — ^the pressure of this yoikf • 



good government — to you and your 
legislators, freely deputed agents and 
servants of a free and self-governed 
people— thus to be perpetually on the 
hunt for law — thus to have to rake for 
it in the very sink of corruption — thus 
l>Iindly to keep on importing a sue- 
cession of deaf and dumb matter from 
a country of slaves — what is this but 
treason against your constitution? 



Will you repel — wHl you suffer to be 
repelled — the hand that offers — the 
only hand that ever dfd offer — to re- 
lieve you from it? 

Taking the whole of the field toge-> 
ther, either the conception formed of it 
by this your proffered helper is more 
citar^ corrt^^ and compUle^ than any 
that can have been formed in relation to 
it by any one of you, — or l)is time, to 



Yes, my friends, -if you love one the amount ofabove half a century, will 
another — if you love each one of you h|vc been very unprosperously, very 



his own security — shut your ports 
against our Common Law^ as you would 
shut them against the plague. L.eave 
ns to be ruled — us who love to be thus 
ruled, leave us to be ruled — by that 
tissue of imposture : leave us to be 
ruled, by our gang of self-appointed 

by our lawyer-rid- 



den, by our priest-ridden, 
leave us to be ruled, by those - 
vrho never cease to call upon 
rally round our 
poisoned and poisonous 



us to 



unprofitably, expended. But, this ex- 
penditure once made,— of his con* 
ceptions whatsoever, in regard to each 
part of that same (ield, may be the 
clearness^ the correctness^ the coni" 
plelenesSf — hy your conceptions, your 
position considered— by yours^ on a 
great many points, at the first glance, 
will his of course be exceeded : sooner 
or later, so will it be of course through- 
out: — in the career of iorprovement. 
', — that I you will each of you begin,- at the point 
at which A« ended. 

Not that, at the end of any length 
of time, there must of necessity be, 
in every part, room and demand for 



by the name of which they have inad^ 
us slaves. 

No; never, never let slip out of 

your mind this lesson — wheresoever 

Common Law is harboured, security is 

excluded. 

The yoke of English Monarchy — 

the yoke of English Aristocracy — the 

yoke of English Prelacy — all these 

galling yokes — all these mutually in- 
terwoven and now foreign yokes — you 

have happily shaken off*. Remains the 

yoke of the English Either sides ^ exalted 

into Judges : the Common Law — that 

tissue of imposture, to which you still 

continue to yield your necks, — to be 

pinched and galled, under the hands 
of one class among you, for whom, 
ivhile they are comforted, all others 
are tormented. Day by day it conti- 
nues, — and, so long as you continue 

to crouch under it,will continue, — ioht \ cestors : that wisdom which, being 
piore and more bulky — more and more ; iaterpreted| is neither more nor iesf 



change : for, in any instance, sup- 
pose that which is best once disco* 
vered, and the nature of the case not 
changed by time, no room for any 
thing better is any longer left. But 
as, on the one hand* 'whensoever you 
adopt a proposed phange, you will (I 
am con^dent] have some better reasotf 
for doing so than that it is a change ; 
so, on the other hand, whensoever 
yon reject a proposed change, if so it 
be that the change affords a promise of 
improvement^ much more \io{ reform^ 
— if, rejecting the change, you keep to 
what is established, you will have 
some better reason for keeping to it 
than that it is established : some bet- 
ter reason than the wisdom of our an^ 



18T 



Ann tke weakness of tlie era^e : that I 
wisdom, tll*e worship of which is so> 

. readily aad extensively joined hi by 
fools and knaves. Yes : if perad- 
venture so it should hajipen, that^ af- 
ter having been sanctioned by your 
representatives, any ordinance, prigi- 

, nally submitted to therr consideration, 
by this your pfoBered helper, shall 
continue to stand approved, — the ap- 
probation, he trusts, will have for its 
cause iht goodness of the reasons in 
which that ordinance found its support, 
not the earliness of the age in which 
he lived. 

The effectual point is — that, at the 
hand of your Representatives, the plan^ 
the form^ the outline of the work, 
should find acceptance. Among ks 
objects is, — and, if accepted, among its 
effects will be,--the affording to them, 
and through ihera to you all, my friends, 
the greatest possible facility, for givin?^ 
establishment, and thence effect, to 
whatsoever, to them, and thence to the 
majority of yourselves, shall, on each 
occasion, and from time to time, seem 
best. Yes : in this one frame, matters, — 
of a nature the most opposite, to that 
which, on each occasion, will to me 
your workman, have seemed bwt, — 
]3aay, according to the successive sug- 
gestions of maturer reflexion, and of 
increased experience, by the light of 
nearer and closer observation, be in- 
serted : what I would punish, they, 
and through them you, may leave 
free, or even reward : what I would 
reward, they, and through them you, 
may leave unrewarded, or even pu- 
nish. Yes : by any acceptance given 
to my work, your powers, so far from 
being narrowed, will be enlarged. 
In the reasons, and the principles 
on which they are grounded, you will 
behold at all tiines the inducements 
which led to the proposed ordinances 
to which they are subjoined :-^in so far 
as in your minds those reasons shall 



teive dMdo die lame kipression as 9i 

n^ine, you, by the hands of your 
agents, will give acceptance to the 
ordinances thus suggested ; — in the op- 
posite case, striking out what you find 
inserted, you will either leave the 
space a blank, or insert whatever 
else may seem best in the room of it, 
Fower over you, or any of you, I can- 
not have any — I would not have any: 
— ^upon your wills^ only through the 
medium of your understandings can I 
exercise any the least influence. Yourf 
is the interest^ and the only interest, 
at stake; upon each article of pro* 
posed law, yours is the judgment, 
which in each case will ultimately 
decide. 

Whatsoever portion of the work, 
if any, may, after due consideration 
applied to each part, have been ulti- 
mately approved, — the matter of it 
may serve, at any rate, for a sort of 
tetnporary resting-place^ to tlw minds 
of your represeataiuves : coming frou^ 
a pen, which icannot have found any 
sinister interest to misguide it,-^and 
after a length of reflection, greater 
than any which can have been be-* 
stowed upon it by any one of the 
greater part at least pf your represen- 
tatives, — whatever risk you will run 
by giving it a sort of provisional and 
temporary acceptance, can surely not 
be very formidable : especially consi- 
dering that, in whatsoever regards 
possessions, the keeping them invio- 
late will be the leading object which, 
as I ever have had, so I ever shall 
have, constantly in view. 

Whatever be the opposition madt 
to the preliminary measures thus pro- 
posed, one consideration there is that 
piits in an irresistible claim to notice* 

Whoever, speaking of an undertak- 
ing of this sort, takes upon himself to 
say it ought not to be commenced now, 
should be prepared to show, that i^ 
ought never to be commenced at a//» 



18S 



Ay every day of delay, jncrease will 
begiveiiT-^D the one hand to the mag- 
Btttnde' of the evil, oa the other 
luuid to the di£kulty of applying the 
only remedy. 

I. As to ihe tnagniiude jbJ ike evil. 
The evil as you have 9een, consists — 
in the first place in the uncertainty of 
the rule of action, and thence in the 
insecurity of those whose fate is dis- 
posed of hy it* Of this evil, as far as 
i^gards Statute Zaw^ the source lies 
in its volwninousness and want of com- 
pmctness: in ao far as regards Common 
Zow, in the same imperfections, exist- 
ing in a prodigiously greater degree, 
with the addition of that immensity^ 
by which it is rendered impossible for 
any man to know whether he has the 
whole of it, and that indeterminate- 
nesSf by which it is rendered impos- 
Bible, as to so much as any pne pai:- 
ticle of it, to know, whether it is or is 
not law ; whether it is or is not a rule, 
or part and parcel ;of a mlc, by which 
th^ecisions of iht judiciary^ and with 
them the fate of those individuals whose 
case comes before they i<</faary, wiU be 

determined. 

Well then — not to look to fractions 
of time — where is — where ever can be 
— the yeoTi in which any one of these 
sources of evil — voluminousness^ un- 
compactness^ immensity^ indetermi- 
naleness — shall have failed to bring 
forth its increase. 

IL As to the difficulty of applying 
the remedy. In a work of this kind, 
the grand point upon which the diffi- 
culty turns, is — the having a ground for 
workingupon— an oi///m6, within which 
the whole field of the subject shall be 
comprehended ; an outline^ — and that 
traced by a hand, of the competency 
of which, with reference to the sort 
of work, there not only shall be, but 
shall be generally known to be, suf- 
ficient reason for entertaining a favour- 
able presumption. I say a hand ;— ob- 



serve, a single hand : for, in the first 
instance, thus produced must every 
work of the sort in queation he, or it 
can never come into existence. 

Now then at the present instant, so 
it does happen, that, by a conjuncture 
of circumstances not very likely to be 
soon again conjoined, a hand has beea 
brought into view, the whole workin|^ 
time of which — and that already not a 
&hQi;t one-r-has been devoted to the en* 
deaveur to render itself, with relatioii 
to this same business, a competent one. 
Suppose then the ofifer from this hand 
rejected, — others, affording equal pro* 
mise, are they likely soon to be seea 
presenung themselves? Surely, to say 
within what time any one such shall 
be likely to present itself, will not be 
a very easy task. This first offer re-. 
jected, what prospect of acceptance, 
can, at any future period, present it- 
self to any others of the same com- 
pltexion? Rejection, in such a case, 
would it not in effect be tantamount to 
one or other of two resolutions ? viz. 
either, 1. that the disorder shall con- 
tinue increasing, so long as the State 
continues in existence, — or, 2. that the. 
work, whenever executed, shall not be 
executed in a manner so good, as that io 
which it might be executed at present. 

Whatever be the task in question,— <. 
(pr aptitude as to the execution of it, 
one security there is, of which the ef- . 
ficiency is indubitable, and that is — 
a relish — a real liking for the work. 
Of this qualification at least,whatsoever 
may be the value of it, in the present 
instance, there will not be much room 
to doubt. Suppose it wanting, the la- 
bour thus bestowed is an effect without 
a cause. 

.Utility^ notoriety, completeness^ 
manifested reasonableness — of a body 
of laws, — endowed with all these attri- 
butes, each of them in the highest de- 
gree, and operating upon the largest 
scalei*- the existence, supposing it rea* 
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lised, vriH indeed be a new aera in 
legislation. 

Oniy at this late period — only at this 
advanced stage in the career of civiliza- 
tion and mental culture — could so 
much as the idea of any such work 
have been brought to view. A sketch 
of a code of laws, upon a compara- 
tively extensive scale, was bi;ought for- 
ward by Lord Bacon^ and may be 
seen in his workjs. So far from all 
Jour^ scarcely of any one of these qua- 
lities, is any tolerably c/^arconceptipn 
(Oibe found in it. 

A complete body of law (for the 
{lalce of finding for it a single- word- 
f(d name, — let us, until a better can 
)be found, go to the Greek for one, as 
' Botanists do for their flowers, and call 
it a PannomionJ — a Pannomion then, 
if you please, furnished with all these 
desirable qualities — and in that con- 
dition established by competent autho- 
rity — he it but once exemplified, though 
it be but in the instance of one jingle 
,5tate,-^sooner or later, where tjierc is 
any the least spark of freedom, a man 
.will not for very shame venture, in 
the same field, to , prpduce a work to 
.which these qualities — every one or 
even any one of theip — are wanting. 
At present, works thus uqworthy of a 
.moral and intellectual agent are pro- 
duced without shame, because nobody 
is ashamed of doing that which is done 
by every body. Be the sort of work 
what it may, so long as nothing of the 
3ort has ever been produced, the im- 
possibility of producing any such thing 
will without scruple be asserted : as- 
serted, — and, the more vehement the 
assertion, the more profound the wis-, 
dom, the reputation of which will be 
claimed upon the strength of it. 

Thus would the matter stand at pre- 
sent : such would, be the reception 
^iven in the first instance to a work of 
this kind. Suppose it an all-perfect 
,#oe, such would be the i^eoeption given 



to it, "by those whose inlerestSt or Ia* 

t^rest-begotten, prejudices would lit 
thtV^s^rted by it : — given to it, till, after 
^ving received somewhere else . the 
touch .pf the sceptre, it had stood for 
a while the test of experience. 

Let but an exemplification how- 
ever once appear — an exemplification, 
though it be but one — down goes the 
pretended impossibility; down the 
impossibility, and with it that repu- 
tation of wisdom, which has for its 
foundation the mixture of stupidity 
and arrogance. 

In this way it is — that, by the in- 
fluence of understanding upon under- 
standing — by the force exercised by 
reason upon reasonable minds — let but 
one of. your iwentu States give accept- 
ance to a body of laws endowed with 
all tht^t qualilieSi — by that one^ soon- 
er p.r later, will it be forced upon the 
oihers : .forced upon them a//, though 
by the gentlest of all pressures. 

In Anierica thus will Reason spread 
her conquests. As for that quarter of 
the world, from which shame is 
banished — in which, in the name of 
Christ, the subsistence of the subject 
many is, with such indefatigable devo- 
tion, made a constant sacrifice to the 
luxury 0^ the ruling few — in which all 
men are governed, by those who, feel- 
ing themselves, are determined to keep 
themselves, their enemies; — in which 
that which calls itself government is 
but a system of regulated pillage ; — in 
that quarter of the world, by no such 
Utopian conquest, will its tranouillity, 
and that sort of order which calls itself 
good order i be disturbed. 

On the ground of Constitutional 
Law, the system of law you have al- 
ready — you, who on that ground have 
so nobly shaken off the yoke of Eng" 
lishhvf — the system you have already, 
is as to all essentials, a model for all 
nations. Accept then my services, so 
I shall it be on the ground of /^/io/ law. 
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80 shall it be on ihe ground of Civil 
law: accept my services, at one lift 
you shall ease your necks of that de- 
grading yoke. Without Padiamen- 
iary Reform^ Britain cannot, — without 
revolution or civiKwar, no other mo- 
narchy can, — take for a model the es- 
sentials of your Const ilulional Law : 
but, on the ground of Psnal Law, and 
to no inconsiderable extent, even on the 
ground of Civil Law^ it might — and 
that without change in any part of the 
constitutional branch, — be made use of 
as a model any where : in Spain ^ in Riis- 
sia^ in Morocco, Hence it was — and 
without any thought or need of betray- 
ing him into any act of self-denying 
beneficence — (for my views, of the c^/i- 
iagious influence of reason in the cha- 
racter of a precedent f were not at that 
time so clear as they have become 
since,) — hence it was, that these my 
services lyere offered tp the Alexander 
pf these days. 

Yes, my friends — these labours of 
mine — labours which of themselves are 
nothing — dreams of an obscure indi- 
vidual ' let them but be accepted by 
you — you shall be a people of con- 
iquerors. Conquerors^ and with what 
arms ? With the sword ? No ; but 
with the pen. By what means ? Vio- 
lence and destruction? — No : but rea- 
son and beneficence. As this your do- 
ininion spreads, — not tears and curses, 
)>ut smiles, and blessings, will attend 
ypur conquest in its course. Where the 
tear of his sword ends, there ends the 
jBoopire of the military conqueror. To 
the conquest to which y^^ are here in- 
vited, no ultimate limits can be as- 
signed, other than those which bound 
^he habitable globe. 

To force new laws upon a reluctant 
ijind abhorring people, is — in addition 
tp unpunishable depredation — the ob- 

f'ect and efifect of vulgar conquest : tobe- 
told your hws not only accepted but 
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sought after — sought after by aa 9d* 
miring people — will be yours. 

To those conquests, of which slaugh* 
ter is the instrument, and plunder thje 
fruit, — the most brutal among bar- 
barians have shewn themselves not in* 
competent. By the best instructed 
minds aloijfe can any such conquest be 
attained^ as that to which you are here 
invited. 

Stranger/ (say you) why thus pres^ 
sing ? — pressings and for labour with^ 
oi^t hire ? 

Friends (%^y\)your comfort vrauld 
be mine. Your conquests — the con- 
quests I have thus been planning for you 
— these indeed 1 can not live to see. But 
of your comfort — your internal comfort 
— the increase of comfort I have beea 
speaking of — of this scene, to the eye 
of a sanguine and self-flattering imagi- 
nation, a aort of Flsgah view is not 
impossible. My last hour cannot be 
far distant : this is the preparation I 
am making for it : by prospects such 
as these, if by any thing, will it be 
sweetened. 

To the Almighty, I must confess I 
know not how to render myself any 
thing better than an *' unprofitable 
servant :'' as to what concerns my fel- 
low-men, I am not without hope. 

P. S. Jtf/y 22, 1817.— What fol- 
lows is an afterthought, — and, had it 
occurred in time, might with more pro- 
priety perhaps, have been addressed 
to the several situations, of your Go^ 
vernofs and your other official Servants^ 
than to yours. Of such of my works, 
as, according tp niy recollection, had 
ever been in print, a list is subjoined 
to the above-mentioned *' Jhpers rela* 
^* live to Codification and Public Lt" 
" struction^" a copy of which has 
been sent, as above, to the Governor 
of each State. Taking in hand an al« 
most forgotten portion of the earliest 
pf those of ^y wprk|i that were pul}- 
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lished bi J^renck — worlcs, to one of 
which has ever yet seen th^ light'* iti 
English, — ifind in the first of its ihi^ee 
votumes, an Essay in ?27 8vq. pages, 
intituled ** Vue Generate (Tuh cdrps 
" complet de Legistati&fif'' -^General 
View of a complete body of proposed 
Zaiv. Published so long ago as 1803, — 
known more or less in every country 
of Europe, — Russia, where it has re- 
ceived two translations — Russia, and 
even Spain itself, not excepted, — never, 
in the language which gave it birth, 
has it yet seenthe light. Among those 
within whose field of study a worl^ on 
this subject b included, — so small has 
been the number, of those to whom it 
would not be sufficiently intelligible in 
French, — that by no Bookseller has it 
been found worth while, to call for 



an Edition of it in English. In Amie- 
rica howevet*, what strikes me is— r 
that, in any State, if any such thisre be^ 
in which this my offer shaU have found 
acceptance, — a translation, of this part 
at least, for the iM of tlie Legislatare 
of that State, might fo/m a not unuse- 
ful prelude, — or, in case of death, a 
succcdaneum, — to the work, which, 
in the case supposed, I should take in 
hand. 

Farewell at length, my Friends, — 
judge, whether if employed by you, 
or for you, I should ever fail of being. 

Your afTectionate and 

Faithful servant, 

JEREMY BENTHAM. 
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P.S.—mk Jugust, J 81 7. 

Though without the permission or privity of my friend, — the facts 
not having any thing of secresy in them, nor any thing but what does 
honour to 9II parties, — I trust 1 am not misusing his confidence, in giving 
in English an Extract from a private Letter of his to myself, dated Ge- 
neva, the 12th instant. 

** News about the Code. August 9th, Third meeting of the Com- 
'^ missioners. Question — to adopt or not the bases of the plan I had 
'^ proposed : the bases merely ; without notice taken as yet of the de- 
^' tails : that is to say, the great division into General Titles, Private 

Offences, Public Offences: proceeding then with the Definition of 

each Offence, the Exposition of the terms of the Definition, the 
" Punishments, the Causes of jlggravation, with the corresponding 
'' Extra Punishments, the Causes of Extenuation, with the corre- 
'' sponding Reductions in the Punishments, Setting out from the 
'' French Penal Code, under which we have been living these twenty 
'' yearsy-'understand that our Commission contains, amongst other Mem- 
^' bers, three Judges, and two Advocates, all practised in these French 
^* forms, none of them young — none of them to whom the study of a 
'^ new Code could, naturally speaking, be a very palatable one. Think 
'< of this, and then think, whether it could be altogether without appre- 
** hension that I had been looking for the result of this Meeting. A 
*^ month had been taken for their examining, each by himself, the Gene- 
H ral Plan, tc^ether with divers articles, which, to serve as examples, 
'* i had subjoined to it. The Meetii^ immediately preceding the one ia 
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^ quesdon had, on my part, been employed Aroughout in stating 
" sons, and answering objections : and, when it broke up, [ was not 
'' without my misgivings about the sort of impresnon that had been 
'' made. Well : — the next day but one, viz. Yesterday, the Plan was 
'' adopted :«-4ulopted unanimously— -apd myself invited to pursue it." 
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No. VI. 

To James Madison, late President of the 
American United States. 

LETTER II. 

Sir, 

Length of intervals considered, our cor- 
respondence has been better suited to an ante- 
diluvian life, than to oue which is SO near its 
close as mine is.* I mention this — not in the 
way of reproach to yourself, from whom at ho 
time, to such an address as mine, was any an* 
swer at all matter of debt, but purely in the 
way of regret on my own account. Two works 
of mine— not to mention a number of others be- 
gun, continued, or ended, — two works in par- 
ticular — one^ a continuation of Chrestomathia 
— the other, on Parliamentary Reform — both 



* Date of Mr. Bentham's Letter to Mr. Madison, Oc- 
tober, 1811. 

Date of Mr. Madison's Letter to Mr. Bentham, 8th May, 
1816. 

Date of this Letter, September, 1817^ 
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bt them calling irresistibly for dispatcli — will 
help plead my excuse. 

I 

Your letter announeied atf Approaching pre- 
sent: a present pf jtppropriate books: — some 
unknown accident ias as yet deprived me of it. 
Since then, I have had to return^ as I did with 
all due respect and gratitude — to return as 
soon as received, and without staying so much 
as to look at it, the present of an Emperor. 
Come when it will, I shall not return yours. 

The Emperor's would have been of no use to 
me. What the pearl was to the cock, such the 
diamond would have been to me. Coupled with 
those declarations, of the sincerity of which it 
affords an additional assurance, and with that 
testimony, the weight of which no part of the 
civilised world can. help recognizing, the bare 
announcement of yours confers on me a titl^ 
of honour: a tide altogether apposite, and 
which no herald can tear from me or deface* 
Of all men in Europe, I am then, in your de- 
clared opinion, the man best qualified for the 
drawing up a complete body of laws. I rejoice 
to find it so. Why? becailse by thi« means I 
obtain the fairest chance, which, from any one 
hand ] could have received, for the being en- 
abled to render ^ maajdvul that s&tyiQe^ the 
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endeavour to qualify myself for which, has 
been the great business of my life. 

It will find you — this my second letter — in 
possession of comparative leisure, reposing 
upon your laurels: your country deprived, for 
a time at least, of the continuation of your ser- 
vices in that particular shape in future, though 
it neither is, nor so long as it exists, will be, 
deprived either of the fruits of those services, 
or of the grateful remembrance of them. 

'■ In print, if in any shape, will it meet your 
eye: in the same shape, and at the same time, 
my first letter once more, and with it that 
letter of yours" by which I was so highly ho- 
noured. Apology you will require none : rea- 
son makes sure of acceptance at your hands. 
By this publfcity, though no licence for it has 
been obtained, no confidence is violated: nei- 
ther does the subject, nor do our relative situa- 
tions, ^dmit of any demand for secresy. A 
letter from the President of the American 
United States — a letter from such a quarter, 
and such a letter-^could no more have been in- 
tended to sleep on the shelf, than a ribbon 
with a star to it, to lie for ever locked up in a 
wardrobe. 
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I proceed to business. Speaking of my 
** thoughts" on the subject of a complete code 
of laws, " although we can not avail ourselves 
of them in the mode best in itself, 1 do not 
overlook" (say you) " the prospect that the 
fruits of your labours may in some other not 
be lost to us : flattering myself that my si- 
lence will have no wise diverted or suspended 
** them, as far as the United States may have a 
" particular interest in them." 

To this surmise, Sir, the result has not 
proved conformable. To the production of the 
service — if by that name [ may venture to de- 
signate it — to the production of the service 
proffered, the pay required in advance for the 
purpose of encouragement was altogether ne- 
cessary : the cause failing, the effect failed with 
it: — alcLcritj/y in sufficient quantity, could not 
be summoned up. From the PresidefU of the 
American United States, a word would have 
sufficed to command — and for the remainder of 
hi^ life — in this highest of all temporal"" fields, 
the labour of an Englishman : — an Englishman 
of whom, — even in his life-time, and notwith- 
standing the prophecy, — in his own country, as 
well as in other countries beside his own, it has, 
even in the highest situations, been every now 
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and then said, that his labours in that same 
field have already been not altogether without 
their value. Of the one word needed, political 
propriety, it seems, forbad the utterance : pro- 
nounced as the decision has been, by so com- 
pletely and exclusively competent an authority, 
— the sentiments of regret, of which it could not 
but be productive, have had for their accompani- 
ment no others than those of respect and ac- 
quiescence. 

From a quarter, to which it was addressed 
without being exposed to the same causes of 
rejection, a subsequent offer of the same kind 
has b.een more fortunate. The sanie paper 
which' con veys to you this address, will likewise 
convey to you the return made for a letter of 
mine to the Governor of Pennsylvania: — made, 
in the first instance, by a letter from Mr. Snyder, 
Governor of that State, and afterwards by a 
communication made by him of my offer to the 
Legislature of that same State : both preceded 
by that letter of Mr. Gallatin, to which I can 
not but have been in great measure, if not alto- 
gether, indebted for so flafttering a result. 

r 

Such is the state of things, in which I pro- 
ceed to confess to you the consideration, which 
has given birth to the liberty I am now taking 

T 2 
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in addressing to you, in this public manner^ 
this fresh testimony of my respect. It is the 
desire of relieving the proposed undertaking, 
if it be in my power, from the force of those 
objecfions, which it finds opposed to it by the 
authority of your name : and which, bearing 
upon it from such a height,^ have^ notwith- 
standing the softness of the language in which 
they are clothed, been felt acting against it 
with so formidable a pressure. 

Before 1 state the objections themselves, per- 
mit me to make what advantage I can of the 
circumstance of time. 

The tim€y at which they presented themselves 
to your view, was a time, at which the business 
of that high and most laborious office of yours 
was pressing with all its weight uppn your mind. 
In that state of things my wonder is— how you 
could have found any consideration at all to be- 
stow — to bestow upon an offer, the subject of 
which, — coming as it did in competition with the 
duties necessarily appertaining to that office,, yet 
in its extent outstretching them all, — could not 
assuredly be said to have any obligatory claim on 
your attention, — rather than that the result of the 
quantity of attention, which you dicl &ud means 
to bestow upon it, was such as not to put at once 
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a negative upon all ulterior consideration. Un- 
der these circumstances, nothing forbids my 
hope, that this appeal from Caesar to Caesar — 
from Caesar unprovided, to the same Caesar pro- 
vided, with sufficient time for consideration, as 
well as means of information — will find th€ 
door completely open to it 

Under these circumstances, no wonder if, to 
a, Ihasty glance, the extent and apparent diffi- 
culty of the undertaking being consid^ed, the 
^^practicability*' of it should have presented 
itself to your mind as affording " room for 
doubt:' 

Three distinguishable, circumstances belong- 
ing to it are accordingly mentioned by you in 
liiat view, viz. on the one hand the extent pro- 
posed to be giv-en to the work : on the other 
hand, the scantiness of the quantity of " space" 
and the quantity of ^Himey' supposed to be look- 
ed to by me, as sufficient for the execution of it. 
" The only room for doubt" (say you, p. 69) 
*^ would be as to its practicability^ notwith- 
" standing your peculiar advantages for it, 
^^ within a space and a time such as appear to 
'^ have been contemplated."' 
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Postponing for a moment what it appears to 
me you had in view, in the use made t)f the 
word extent^ — on the subject of timey on re- 
currence to my Letter, (pages 56, 57, 58) 1 hopa 
you will not find me speaking otherwise than 
with that degree of undeterminateness, the op- 
posite to which would have been so unsuitabld 
to the nature of an undertaking of this sort. 

In speaking of space^ if I do not misconoeive 
you, what you had in view was, principally 
qvantity of matter; ^pace only as corresponding 
to the quantity qf matter : vi^. such portion of 
space as will be necessary, for the containing of 
such qtuintity qf matter as shall have been found 
necessary. 

Now as to both these civcurastaneeei, wm 
sooner do they come to be looked into with 
any d^ree of steadiness, than their incitpacity 
of affording any material objection to the pro- 
posed undertaking will, I c^mnot but flatttt 
myself, be found so clear and complete, that 
they may be laid out of the case almost at tiie 
first word. 

1 . With regard to time, — supposing either the 
work to be useless, or the execution of it im* 
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practicable, all question regarding time is use- 
less : supposing the work not to be useless, nor 
the execution of it impracticable, the answer 
afforded to the objection by the trivial adage, 
better late than never^ will, I cannot but flatter 
myself, be found quite sufficient for the re- 
moval of it. 

2. With regard to quantity of mattery — i^ 
in the case of a work of the sort in question, the 
magnitude of tl^is quantity be not r^arded as 
capable of being productive of inconvenience^ 
it cannot be capable of operating as an objection 
to any individual work of that same sort. If it 
be regarded as capable of being productive of in- 
convenience, surely the magnitude of this incon- 
venience will be more likely to be reduced, by a 
work having among its chief objects the reduc- 
tion of it, than in a state of things in which no 
such endeavour has been, or will be, used. 

For, the expedients employed by me for this 
reduction, I will beg leave to refer you to Letter 
III. of those Letters of mine to the Citizens of 
your United States, whicTi will be in circulation 
at the same time with this. These expedients, 
are they, any one of them, actually in use at 
present? In any of them, is there any thing that 
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is either useless or impracticable? To Ao .onf? 
of these questions can I frame to myself any 
answer from you other than a favourable one. 

Forget not here, Sir, let me entreat you, that 
from the not being provided with any de- 
terminate set of words for the expression of it, 
that portion of the rule of action which is in 
the state of Common Law^ presses— not with 
the less weight, but ^ith the more weight — 
presses, if not actually upon the mindSy upon the 
conditiofiy of those whose lot depends upon it. 
By giving to- it a set of determinate words — 
that is, by converting it into Statute Law, that 
which before was infinite is rendered finite. 
[See my first Letter, p. 35.] 

These comparatively light considerations be- 
ing thus disposed of, I proceed in my humble 
endeavour to solve that doubt of yours which, 
space and time out of the question, respects 
the question of ^^practicability' absolutely con- 
sidered. 

" With the best plan for converting the Com- 
" mon Law into a written law, the evil" (you 
say) " cannot be more than partially cured." 
What, on this occasion, was the evil in view I 
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do Slot find mentioned in expves$ terms: but^ . 
from the last preceding paragraph, what I 
should expect to find it to have been, is — ' 
" the extent" of " the unwritten law." " With 
** respect to the unwritten law," (you say) " it 
" may not be improper to observe, (p. 69) that 
" the extent of it has not been a little abridged 
" in this country by successive events :" where- 
upom you proceed to specify these events, or 
some of them : viz. the " emigration" — the pas- 
sing of the " Colonial Statutes"-^and " the 
" Revolution." 

Having thus explained what in your concep- 
tion the evil was,— and, in relation to this evil, 
observed — what at the moment seemed to you to 
be the case — viz. that it ** cannot be more than 
partially cured," — you go on and state what, at 
that same time presented itself to you as the 
reason or cause of the supposed impracticabi- 
lity : " the complex technical terms to be em- 
** ployed in the text, necessarily requiring" (you 
say) '^ a resort for definition and explanation to 
'^ the volumes containing that description of 
'' law." 

Ia this latter observation, considered in itself, 
I see nothing to controvert. But in the cha-* 
racter of an argument, in which, if I do not 
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tmsconceive the matter, it was at the mom^it 
preseDting ksetf to you, — viz. that of an argu- 
ment, operating in proof, or support of the no- 
tion, that " the evil'' in question, viz. the evil 
consisting in the extent occupied by that part 
of the rule of action which is in the state of 
Common Law ^' cannot be more than partially 
cured,** — here of necessity comes my dissent. 

**jResorf' to them— these volumes? — Oh yes: 
and make the most of them : this is what I 
myself have at all times done, and, for the par- 
ticular purpose in question, should of myself be 
as diligent to do as you could wish to see me. 
But, on the part 6( the supposed draughtsman, 
the necessity of a resort to them once for all, 
jfor the purpose of his draught, is one thing : the 
necessity of preserving them for ever in their 
present state, as part and parcel of the rule of 
action, viz. in their present totality, with the 
continually supervening additions which on the 
same pmciple wonld be necessary, is another. 
Of the matter of " definition and explanation* 
to wiiich you thus allude, taken in the aggre* 
gate, the mass will be found either adequate to 
the purpose, or inadequate: in neither case do 
I see how any bar is opposed by it to the com- 
plete cure of tfie evil in question : to a result so 
iriksirable as that of the convernon of that por- 



tkm of the vule of action which is in the state 
of CSonnnon iLaffir^ into the #1»te of Written 
liaw. 

FmstnuppaBBitadBqwKte. la tfaatcase,*— ^om 
tiikvioliEiiieB in ijuestion,-— ^leaving whereit stands 
tibe immense mass of argnmentaftion, — pick out 
every particle of this precious matter,-~bestow 
upon it tht touch lof the l^slative eoeptre, for- 
bidding :aU fotnre reference to any one of the 
Tnlumes ^m whence it was iextraicted — tfaia 
dme^*«^ti[ie cou^iwsion is effected. 



M^w sufB^ose it ^HodeqwOe. In this inade- 
qwicy, on Ibe part of that portion of the rule of 
stttkm w^ch is in the state of Common Law« — 
Iffaat is there that shonFld prevent, or so mndbi 
» iobstructt, the supplying erf the deficiency by 
Written Livw;? — Sy Hbst sane iBjstrmDeot, 1^ 
affording supplies to all such deficiencies, w 
supposed deficiencies, as present themselves in 
the 'Pmfe tif acftion, — of Ihe rule of action, in 
-^ich so lever of iiie two states it is frand, wit. 
dni of Written ija^ or that of CSiMsnion Law, 
-—4s it not whsrt in your several United ^States, 
as in ^enpery other goivemment, with «rca*e tnt less 
McocH you are doing every day ? '^ 

Wliite ithe paragraphs in qpwastiOn vMre ^jpeft- 
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ning, it was not in the nature of the case, that 
you should have been bestowing upon the 
subject any such closeness and continuity of 
attention, as that which I have been under the 
necessity of bestowing upon it. At the moment, 
if I do not misconceive you, the mass of the 
matter of " definition and explanation,"— afford- 
ed by the Common Law, as exhibited in the 
volumes in question, — ^presented itself to your 
mind, as being actually adequate to the pur- 
pose in question: viz. that of affording to the 
minds in question a clear^ correct, and complete 
conception, of the rule of action, meaning of 
such p?irt of it as corresponded to the " extent'' 
occupied by this same Common Law : and, not 
only adequate, but so exclusively adequate, 
that nothing, that in the shape of Written Law 
was likely to be substituted, seemed to afford 
any sufficient promise of coming up to it in thif 
respect 

* » 

But if, for the. moment, such. Sir, was really 
your conception of the matter,— I can not but 
flatter myself, that, before this my letter has 
been read through by you, if such be the ho- 
nour destined for it, — at any rate if, for a supple- 
ment to it, you can prevail upon yourself to: 
read the accompanying letters, which are ad- 
dressed to the Citizens at large of your United 
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States,— *that conception will have undergone a 
change. 

The positions which, in this view, I have to 
submit to you, Sir, are these, viz. 

1. That, — if, taken in themselves, the words 
of the matters in question were, so far as they 
went, adequate to the purpose in question, — yet, 
being as yet but words of Common Law, they 
would, by that very<;ircumstance, be effectually 
prevented from being adequate to the desirable 
purpose above specified. 

2. That, on that same supposition, by the 
single circumstance of being adopted and em- 
ployed by the legislature, and by that means 
converted into Writteuy i. e. Statute Law, they 
would be rendered adequate to that same pur- 
pose. 

3. But that, in truth, — even with reference to 
that portion of extent, which, in the field of 
law, the several masses of them respectively 
occupy, — so it is, that in most, not to say in all 
instances, they would bft found to fail of being 
thus adequate. 

4. That, taking the aggr^ate of them in it$ 



whole extenot, and adding to it tbait ]poTlioti of 
the matter of law which is in the state <yt Sta^ 
tute law, the mass, thus composed, would be 
found to fail altq^ether x^ being thus ade- 
quate. 

5. That, in the nature of the deficiency in 
question, there ie nothing to prevent ite receiv* 
ing such supply as shall be adiequato. 

6i That,-^with the exception of such imjper- 
fections as can not but be the ]>e»ult of human 
infirmity in general, andof my own infirmitteB in 
particular, — I can not but regard even myself as 
competent to the affording of s^ch supply : cmd 
tkat in such sort as not to leave any very ex- 
tensive or urgent demand fbr amendment. 

Ais to the two first of th^ise six positions^-^for 
the proof of them, I must beg leave to refer 
you to what may be found undfer the head (itf 
compli^i^ies^j or aU'^crnnprekenJaiv^n^BiSj in tlie 
fourth of my eight aceomp^nying Letters above- 
mentioned. 

As to the four remsining positimis^ — in the 
instance of none of them does the Bftlmre of the 
case, on any such occasion as the present, — with- 
in the limite necessary to be ^escribed to the 
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present address, — admit c^ any such complete 
demonstration, as I can not but flatter myself 
with the thoughts of having given in tlie in- 
stance of the two first. Speaking in general, 
and taking the whole together, — no better proof, 
I must confess, caa I find than this, viz. that, 
of a survey of more than fifty years continu-^ 
ance, a persuasion of my own to this effect has 
been the result. 

Fortunately for me, — to every practical pur- 
pose, if I do not much misconceive the matter^ 
nothing more is necessary than the absence of 
all demonstration to the contrary. As to the 
matters in question, viz. the several masses of 
the matter of definition and explanation, tiiere 
they are. Such fi*esh ones as I shall have to 
present — let them come in competition with the 
old ones^ it will rest with the l^slature in 
question to take its choice : from the possession 
of this choice there will be something to gain, 
there can not be any thing to sufier or to 
lose. 

But, though in r^ard to these same four last 
positions, the nature of the case, as above, ad- 
mits not of any thing like a complete proof of 
them, — yet a few observations there are of detail, 
which, by the direction they may serve to give 
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to a reader's attention, may at any rate be con- 
ducive to that purpose. 

Among the subjects presenting a demand for 
definition and explanation, take for example 
these six : viz. offences^ complex punishments^ 
species of private property ^ offices^ efficient causes 
qf title to property^ do. of do. to o^ce.'-^subjects, 
in respect of extent, every one of them widely 
comprehensive ; — all of them taken together not 
very widely short of being all-comprehensive. 
For the advantage of employing the current 
name of a class of objects continually under 
view, add contracts: contract being one of the 
most extensively exemplified of the efficient 
causes of title that bear reference to that species 
of property y which consists in the right to cet- 
tain determinate services, at the hand of human 
agents : say — in the right to the corresponding" 
services. 

Clearness, correctness, and completeness — not 
to mention the subordinate and subservient 
qualities of conciseness and compactness — in the 
above-mentioned three articles may be seen, if 
I mistake not, the properties, which to answer 
its purpose, a ^^ definition'' or ^^explanation'' 
must be possessed of. These, in the case of 
any one such object taken by itself: to these, 
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— ^in the case of the whole aggregate of the ob- 
jects of this kind contained in a complete body 
of law, — add consistency j and again completeness^ 
Tiz. with reference to that whole. 

To render clearness itself the more clear, 
add for the explanation of it the indication of 
its two distinguishable modes, viz. exemption 
from obscurity, and exemption from ambiguity. 

i ■ 

Now as to the use derivable, with reference to 
the present purpose, from > these same specifi- 
cations. Taking for the subject of the inquiry 
the definitions and explanations actually afford- 
ed by this same Common Ztutvj — -are they in a 
degree approaching to adequate, possessed of 
these same properties ? An averment which I 
will venture. Sir, to make, and that without 
any appi^ension of your finding much of er- 
ror in it, is-r-that the more closely you were 
to lodk inta the assemblage of them in this 
view, the further you would find them from 
being in any such desirable case.. 

Look at the state of things in which they 
were respectively penned, — the more closely you 
look into it, the more thoroughly you will, I think, 
be convinced — ^that the endowing them vnth 

u 
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tft#8€f ^&Kti^, iti a degfke cditoparable to that 
lrk& whibh they might at prei^nt be e]idowe4 
i^itb ^ep— endowed irttb ihem by a single 
hand, having ttert bbjeet steadily in view— rwas^; 
at the several points of time at which they were 
i^e^fiectively penned, inorally impossible. 

Let it even be snppoised, that, on the part 
of th^ several anthers, the desire of investhng 
them with these several qualities was constantly 
pres^it, — still, that any ^hare of luppropriate 
powef adequate to the production of the effect 
Was, generally speaking, in their hands, is a posi« 
tidn, the contrary of which may without hesitation 
be asserted. No otherwise than in so far a,s the 
Mvtie qualities Were to be fqund in the several 
Individndl decisions from which they were de- 
du>;ed,— -or to Answer the professed purj^ose 
myikt have bee^ deduced,-^cotild ^ese same 
quialiti«^ be ^en to l^e definition atfd explar 
fikition in question: and, the niJdre closSy an|r 
eye vi^ll bring itself to look into those same 
decisions in this view, vthe furttier wfll it find 
them to be from being in possession of any 
one of thd^e same iiidispensable foroperties. 

From Jbittleton^ dowu to Mawkins and Ga^ 
mynsy through Coke and Lord JBaco»,— from 
the reign of Edward the Fourth to the reign of 
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George the Second — to go no lower — will any 
one have to look for the various hands, by 
which those same definitions and explanations 
were penned. In so many successive ages — 
all of them, in every branch of art and sci- 
mce bearing relation to^ the subject, so lit- 
: tie advanced in comparison of the present,— 
in regard to those same three qualities, viz. 
clearness, correctness^ and completeness, all in 
equal degree, on what reasonable ground can 
any hope of finding them, in the instance of each 
one of all those several writers, be entertained? 
or of finding in those same individuals, in any 
such degree, the qualities oi consistency and com- 
pleteness, with reference to the \irhole field of 
law, and the whole aggr^ate of the several 
definitions o^A explanations, with which it re^ 
quires to be covered? — of finding all this in 
all these several individuals, by no one of 
whom does so much as the idea of any such 
whole appear to have ever beai entertained ? 

In every other branch of art and science, — on 
the part of the most advanced of those past 
ages, Hunk, Sir, of the universally acknow*' 
ledged inferiority in comparison of the present 
age. Think whether, to the general rule present- 
ed by that thought, — in the arts and sciences 
Wonging to legislation and jurisprudeQce, there 
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be any circumstance, by which an exception 
can be presented ! 

Still, with an eye to the main question, viz. 
that concerning the " practicability" of eflfect- 
ing by means of a body of written^ alias statute 
laWy a more than " partial cure" of the evil* 
inherent in common^ alias unwritten law, — per- 
mit me once more to call to view the substance 
of that paragraph of yours by which the in^ 
timation given of the necessity of a resort to the 
complex terms" in question " for definition 
and explanation" is immediately preceded. 
Of this " unwritten law" " the extent (say 
you) " has been not a little abridged in this 
country " (meaning that of the United States), by 
" successive events :" of which events, the exam- 
ples which you thereupon give are— the ** emi- 
gration'' to America — the penning of the several 
" colonial statutes^'' and the " Revolution'' by 
which the " Colonies" were converted into 
" Independent States." 

True all this : but, to the purpose to which 
it bears reference — viz. the position represent- . 
ing as matter of " doubt" the ^^ practicaMlity" 
of the operation in question, — meaning the pro- 

r 

posed com'pleat " conversion of the common 
into a written la w,^ and thereby, the extirpation 
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of unwritten law, — in what way does it add 
strength ? One glance more, and if I do not de- 
ceive myself, the circumstance in question will be 
found by you to be productive of a contrary 
effect. Towards the ultimate end in question, 
such were the advances successively made by 
so many successive operations. Here then, 
to the several amounts in question, has 
the effect in question been actually pro- 
duced; the very effect, in relation to which, 
when taken in its totality, the doubt, as to its 
^* practicability," had been entertained. Yet, 
on any one of those occasions, any such gene- 
ral design as that of the compleat extirpation 
of unwritten law, was it ever in view ? No, sis-r 
suredly. But, when it is considered, that, with- 
out so much as taking it into contemplation, 
such advances were thus made towards the 
accomplishment of this general design, — ^in this 
state of things-T^n the advances thus made — 
can any ground be really to be found, for 
doubting of the probability of such accom- 
plishment, only because this same design is ac- 
tually taken into contemplation, and the whole 
force of a long-exercised mind applied to it ? 

All this while, one thing there is, which I am 
perfectly ready to admit: and that is, that, — 
merely by continuing to operate without any 
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deviation in that precise course, by operating 
in which those same advances were made,— true 
it is, that the compleat accomplishment of th^ 
desired object would not be practicable. I 
mean, by continuing to enact statute after sta- 
tute in the customary foiln : — ^in the form cus- 
tomary with us, and thence with you : in the 
form of a naked ordincmce^ unaccompanied by 
iany portion of matter in the form of definition 
and explanation. At no point of time, in any 
quantity worth regarding, has any such matter 
been in use to be inserted in any article of 
written law : such is the fact. As to the rea- 
iw)n — if reason be here worth thinking about — 
at* no antecedent point of time had any such 
matter been in use to be inserted. This in ge- 
neral is num^s reason, in the sense in which 
reason is put for efficient or final cause : this 
more particularly is latayer's reason. At the 
very outset, when hw was in her cradle^ what 
in this same sense was the reason? Even this, 
— that, in every instance, in those days, (not to 
speak of the present) laws were the result of 
narrow and partial views — rude produce, hud- 
dled together upon the spur of the occasion. 
No superintending mind, 'either actually all- 
comprehensive — or so much as endeavouring, 
or even pretending, to be all-comprehensive,-^ 
employed upon the work. 
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B«it, by this circumstance, viz. that in the form 
of statute hM no such matter of definition and 
explanation hath as yet been in use to be given, 
16 the dematid for it rendered the less real, or the 
less urgent?— Not it indeed. Assuredly, Sir, 
it y^W not be so in your estimation^ if in this 
respect the view you take of it on the occasion 
of this my second letter,* continues the same as 
that which you were taking of it while writing 
'your first: in relation to " the complex tech- 
" nical terms to be employed in the text " your 
observation is — that these will " be necessarily 
" requiring a resort for definition and explana* 
" tion." At this point, for the present purpose, 
I take the liberty of atoppiu^. — Why? Be- 
cause, in this observation is of course included 
the acknowledgement of the existence of a de- 
mand — a real, an indispensable demand — for 
" definition and exphmationj' — whatsoever be 
the source, or the receptacle, looked to, or to be 
looked to, for the supply. 

In conclusion, ias to this same point, on which 
I am happy enough to find my own conception 
confirmed by yours — viz. That in every body 
of law there is a class of terms that will be 
found " necessarily requiring a resort for defi- 
** nition and explanation somewhere,'' I will 
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b^ leave for the last time, to beg your atten- 
tion for the distinction which it involves. 

Of the virhole of the intended matter of your 
laws, suppose the form to be that in which it 
exists at pres^it, viz. that of a set of ordi- 
nances — nuked ordinances as above explained — 
unaccompanied with any number of definitions 
or explanations. For conception sake, suppose 

the whole of it actually penned : this whole 
matter will be composed of a determined as- 
semblage of words. Of these same words, 
for one cause or another, some — for so we are 
agreed — will be found to stand in need of de- 
finition or expktnatton ; others not. Now then, — 
due notice taken of the distinction, — on the oc- 
casion of it, I will venture to propose a prac- 
tical rule. Among these same words, be they 
respectively in other respects what they may — 
to those which present themselves as standing 
in need of definition or explanation^ — for a sort 
of cloathing or appendage to them, give in each 
instance, in the very body of your laws, the re- 
quisite lot of definition or explanation^ accord- 
ingly : those which present no such need — leave 
them, as you found them, undefined and unex- 
plained. 

To the list of exphmationrueeding terms, be- 
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long unquestionably those which you have 
mentioned : viz. " the complex technical ones." 
But these will not be the only ones : and by 
real and distinctly ascertained exigwicy, not by 
custom alone, would the supply which I should 
afford be regulated. For examples of this 
supply, permit me to refer you to that one of 
those works of mine, to which, in the French 
dress for which it is indebted to the skill of Mr. 
Dumont, the honour of your notice has not been 
altogether wanting ; and which, as to this point, 
has already received adoption at Geneva, as 
mentioned in the PostScSript to my above-men- 
tioned Letters to your Fellow-Citizens. 

In the mean time, — for examples of the de- 
mand without the supply, permit me to refer 
you back to that page of this letter, (page 
160) in which, in the express character of 
^^ subjects presenting a demand for definition 
*^ and explanation^'' half a dozen subjects have 
been specified. And note, that of these several 
subjects, the names are names of whole classes: 
and that, under each of these classes, genera^ in 
a number more or less considerable, would be 
found comprehended. 

As to words not needing definition or expla- 
nation, viz. in a book of law, — they will be 
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